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     Approximate date of commencement of proposed sale to the public: From time to time after the effective date of this Registration Statement.

     If the only securities being registered on this Form are being offered pursuant to dividend or interest reinvestment plans, please check the following box. o

     If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act of
1933, other than securities offered only in connection with dividend or interest reinvestment plans, check the following box. ☑

     If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following box and
list the Securities Act registration statement number of the earlier effective registration statement for the same offering. o

     If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities Act
registration statement number of the earlier effective registration statement for the same offering. o

     If this Form is a registration statement pursuant to General Instruction I.D. or a post-effective amendment thereto that shall become effective upon filing
with the Commission pursuant to Rule 462(e) under the Securities Act, check the following box. ☑

     If this Form is a post-effective amendment to a registration statement filed pursuant to General Instruction I.D. filed to register additional securities or
additional classes of securities pursuant to Rule 413(b) under the Securities Act, check the following box. o

     Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting company. See
the definitions of “large accelerated filer,” “accelerated filer” and “smaller reporting company” in Rule 12b-2 of the Exchange Act. (Check one):
Large accelerated filer ☑ Accelerated filer o Non-accelerated filer o Smaller reporting company o



(Do not check if a smaller reporting company)

 

CALCULATION OF REGISTRATION FEE
                       
 

         Proposed Maximum   Proposed Maximum      
 Title of Each Class of   Amount to be    Offering Price    Aggregate Offering    Amount of   
 Securities to be Registered(1)(2)   Registered(1)(2)   Per Unit(1)(2)    Price(1)(2)    Registration Fee(3)  
 Debt Securities(4)                      
 Common Stock, $2.50 par value(4)                      
 Preferred Stock, $10.00 par value(4)                      
 Warrants                      
 Guarantees of Debt Securities                      
 

(1)  An indeterminate amount of each identified class of securities to be offered at indeterminate prices is being registered pursuant to this registration
statement.

 

(2)  Omitted pursuant to General Instruction II.E. of Form S-3.
 

(3)  The registrant is deferring payment of the registration fee pursuant to Rule 456(b) and is omitting this information in reliance on Rule 456(b) and
Rule 457(r). Any registration fees will be paid subsequently on a pay-as-you-go basis in accordance with Rule 457(r).

 

(4)  Also includes such indeterminate amount of debt securities, preferred stock or common stock as may be issued upon conversion of, or in exchange for,
or upon exercise of, or pursuant to, warrants, or convertible or exchangeable debt securities, or preferred stock that provides for exercise or conversion
into or purchase of such securities of Eastman Kodak Company. Separate consideration may or may not be received for any debt securities or any
shares of preferred stock or common stock so issued upon conversion, exchange or redemption.
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TABLE OF ADDITIONAL REGISTRANTS
         
  State or Other  Primary Standard   
  Jurisdiction of  Industrial  I.R.S. Employer
  Incorporation or Classification  Identification

Registrant  Organization  Number  Number
Creo Manufacturing America LLC(1)  Wyoming   8741  20-0754412
Eastman Gelatine Corporation(2)  Massachusetts  2899  04-1272190
Eastman Kodak International Capital Company, Inc.(3)  Delaware   8741  16-0952341
Far East Development Ltd.(4)  Delaware   8741  16-1152300
FPC Inc.(5)  California   5065  95-3519183
Kodak Americas, Ltd.(6)  New York   8741  66-0216256
Kodak Aviation Leasing LLC(7)  Delaware   4522  06-1585224
Kodak Imaging Network, Inc.(8)  Delaware   7375  94-3334107
Kodak (Near East), Inc.(9)  New York   8741  16-6027936
Kodak Philippines, Ltd.(10)  New York   8741  16-0747862
Kodak Portuguesa Limited(11)  New York   8741  16-0839171
Kodak Realty, Inc.(12)  New York   8741  16-0912045
Laser Edit, Inc.(13)  California   7819  95-3900451
Laser-Pacific Media Corporation(14)  Delaware   7819  95-3824617
NPEC Inc.(15)  California   8741  16-1375677
Pacific Video, Inc.(16)  Delaware   7819  95-3806602
Pakon, Inc.(17)  Indiana   8741  35-1643462
Qualex Inc.(18)  Delaware   7384  16-1306019

 

(Address including zip code, and telephone number, including area code, of additional Registrant’s principal executive offices)
 

(1)  1720 Carey Avenue, Suite 200, Cheyenne, WY 82001, Tel. (585) 724-4000
 

(2)  227 Washington Street, Peabody, MA 01960, Tel. (800) 833-6597
 

(3)  343 State Street, Rochester, NY 14650, Tel: (585) 724-4000
 

(4)  343 State Street, Rochester, NY 14650, Tel: (585) 724-4000
 

(5)  6677 Santa Monica Boulevard, Hollywood, CA 90038, Tel. (323) 468-5774
 

(6)  343 State Street, Rochester, NY 14650, Tel: (585) 724-4000
 

(7)  343 State Street, Rochester, NY 14650, Tel: (585) 724-4000
 

(8)  1480 64th Street, Suite 300, Emeryville, CA 94608, Tel: (510) 229-1200
 

(9)  343 State Street, Rochester, NY 14650, Tel: (585) 724-4000
 

(10)  343 State Street, Rochester, NY 14650, Tel: (585) 724-4000
 

(11)  343 State Street, Rochester, NY 14650, Tel: (585) 724-4000
 

(12)  343 State Street, Rochester, NY 14650, Tel: (585) 724-4000
 

(13)  809 North Cahuenga Boulevard, Los Angeles, CA 90038, Tel: (323) 462-6266
 

(14)  809 North Cahuenga Boulevard, Los Angeles, CA 90038, Tel: (323) 462-6266
 

(15)  343 State Street, Rochester, NY 14650, Tel: (585) 724-4000
 

(16)  809 North Cahuenga Boulevard, Los Angeles, CA 90038, Tel: (323) 462-6266
 

(17)  251 East Ohio Street, Suite 1100, Indianapolis, IN 46204, Tel. (585) 724-4000
 

(18)  2040 Stirrup Creek Drive, Suite 100, Durham, NC 27703, Tel. (919) 383-8535
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EXPLANATORY NOTE

     This Post Effective Amendment No. 1 to our Registration Statement on Form S-3 (File No. 333-160889) is being filed to qualify the Indenture, dated as of
September 29, 2009, by and between us and Bank of New York Mellon, as trustee, related to our 10.50% Senior Secured Notes due 2017, to add to the
Registration Statement the specified guarantors set forth in the table captioned “Table of Additional Registrants” (the “Guarantors”) and to include the
associated guarantees of such Guarantors.
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EASTMAN KODAK COMPANY

Debt Securities
Common Stock
Preferred Stock

Warrants
Guarantees

     We, or selling security holders, may offer from time to time, in one or more offerings, debt securities, common stock, preferred stock, warrants, guarantees
of our debt securities or any combination thereof. The debt securities, preferred stock and warrants may be convertible into or exercisable or exchangeable for
common or preferred stock or other securities of our company. We will provide the specific terms of any offering of these securities in a supplement to this
prospectus.

     This prospectus may not be used to sell securities unless accompanied by a prospectus supplement which will describe the method and terms of the related
offering. The prospectus supplement will also describe the specific manner in which we will offer these securities and may also add to, update or change
information contained in the prospectus. We urge you to carefully read this prospectus and the applicable prospectus supplement, as well as the documents
incorporated by reference herein or therein, before you make your investment decision.

     Our common stock is listed on the New York Stock Exchange under the symbol “EK.” On January 27, 2010, the last reported sale price for our common
stock was $4.75 per share. We do not expect our warrants or debt securities to be listed on any securities exchange or over-the-counter market.

     See “Risk Factors” on page 3 of this prospectus and any risk factors section contained in the applicable prospectus supplement or any related free
writing prospectus and under similar headings in the documents we incorporate by reference with this prospectus to read about factors you should
consider before investing in these securities.

     
 

     Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or passed upon the
adequacy or accuracy of this prospectus. Any representation to the contrary is a criminal offense.

     We, or selling security holders, may sell the securities to or through one or more underwriters, through dealers or agents, or through a combination of these
methods on an immediate, continuous or delayed basis. If any underwriters, agents or dealers are involved in the sale of any securities, the applicable
prospectus supplement will set forth their names and any applicable commissions or discounts.
     

 

The date of this prospectus is January 28, 2010.
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ABOUT THIS PROSPECTUS

     This prospectus is part of a registration statement that we filed with the Securities and Exchange Commission, or the SEC, using a “shelf” registration
process. Under this shelf process, we, or selling security holders, may sell any combination of the securities described in this prospectus in one or more
offerings at any time and from time to time.

     This prospectus provides you with a general description of the securities we or selling security holders may offer. Each time we sell securities, we will
provide a prospectus supplement that will contain specific information about the terms of that offering. The prospectus supplement may also add to, update or
change information contained in the prospectus and, accordingly, to the extent inconsistent, information in this prospectus is superseded by the information in
the prospectus supplement.

     The prospectus supplement to be attached to the front of this prospectus may describe, as applicable, the terms of the securities offered, the initial public
offering price, the price paid for the securities, net proceeds and the other specific terms related to the offering of these securities.

     You should only rely on the information contained or incorporated by reference in this prospectus and any prospectus supplement or free writing
prospectus. We have not authorized any other person to provide you with different information. If anyone provides you with different or inconsistent
information, you should not rely on it. You should not assume that the information in this prospectus or any prospectus supplement or free writing prospectus
is accurate as of any date other than the date on the cover of the applicable document and that any information we have incorporated by reference is accurate
only as of the date of the document incorporated by reference. Our business, financial condition, results of operations and prospects may have changed since
that date.

     The terms the “Company,” “we,” “us,” “our” and “Kodak” as used in this prospectus refer to Eastman Kodak Company and its subsidiaries. The phrase
“this prospectus” refers to this prospectus and any applicable prospectus supplement, unless the context otherwise requires.

THE COMPANY

     Eastman Kodak Company is the world’s foremost imaging innovator, providing imaging technology products and services to the photographic and graphic
communications markets.

     Kodak was founded by George Eastman in 1880 and incorporated in 1901 in the State of New Jersey. The Company is headquartered in Rochester, New
York. Our executive offices are located at 343 State Street, Rochester, New York 14650, and our telephone number is (585) 724-4000. Information about the
Company is available on the internet at www.kodak.com. We have not incorporated by reference into this prospectus the information on our website and it is
not part of this prospectus.

THE GUARANTORS

     Certain of the debt securities offered hereby will be guaranteed by each of the existing and future wholly-owned direct and indirect domestic restricted
subsidiaries of Eastman Kodak Company (subject to certain limitations), which we refer to as the guarantors. If in the future there are additional guarantors,
we will amend this registration statement to include such additional guarantors. The current guarantors, along with brief descriptions of their business
activities, are listed below.
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Guarantor  Description

   
•     Creo Manufacturing America LLC  Dormant

   
•     Eastman Gelatine Corporation  Manufacturer of gelatine used in the production of film base

   
•     Eastman Kodak International Capital Company, Inc.

 
Holding company that owns certain foreign indirect subsidiaries of Eastman Kodak
Company

   
•     Far East Development Ltd.

 
Receives service charges related to the domestic operations of Eastman Kodak
Company and its subsidiaries

   
•     FPC Inc.

 
Indirect subsidiary of Eastman Kodak Company that disposes of and recycles motion
picture film products

   
•     Kodak Americas, Ltd.

 
Holding company that owns certain foreign indirect subsidiaries of Eastman Kodak
Company in Latin America

   
•     Kodak Aviation Leasing LLC

 
Leases aircraft used in the business operations of Eastman Kodak Company and its
subsidiaries

   
•     Kodak Imaging Network, Inc.

 

Owns and operates Eastman Kodak Company’s online photography service, offering
digital and film processing services, photographic print production and online storage of
photographs

   
•     Kodak (Near East), Inc.

 
Holding company that owns and operates certain foreign indirect subsidiaries of
Eastman Kodak Company in eastern Europe and the Middle East

   
•     Kodak Philippines, Ltd.

 
Holding company that owns and operates a foreign indirect subsidiary of Eastman
Kodak Company in The Philippines

   
•     Kodak Portuguesa Limited

 
Holding company that owns and operates a foreign indirect subsidiary of Eastman
Kodak Company in Portugal

   
•     Kodak Realty, Inc.

 
Provides communications and real estate services for Eastman Kodak Company and its
subsidiaries

   
•     Laser Edit, Inc.

 
Indirect subsidiary of Eastman Kodak Company that provides post-production services
to the television and motion picture industries
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Guarantor  Description

   
•     Laser-Pacific Media Corporation

 
Holding company that owns certain domestic indirect subsidiaries of Eastman Kodak
Company engaged in businesses related to the television and motion picture industries

   
•     NPEC Inc.

 
Manages Eastman Kodak Company’s monitoring and remediation activities related to
its environmental exposures

   
•     Pacific Video, Inc.

 
Indirect subsidiary of Eastman Kodak Company that provides post-production services
to the television and motion picture industries

   
•     Pakon, Inc.  No current operations or assets

   
•     Qualex Inc.

 
Provides photographic services to domestic shopping centers, major theme parks and
family vacation destinations

     The relevant prospectus supplement will specify, as applicable, that the debt securities offered thereby are guaranteed by the guarantors.

RECENT DEVELOPMENTS

     On January 28, 2010, we announced our preliminary 2009 fourth quarter and full year unaudited financial results. For the fourth quarter of 2009, we
reported earnings from continuing operations of $430 million, or diluted earnings per share of $1.36 and net income of $444 million, or diluted earnings per
share of $1.40. Fourth-quarter net sales were $2.582 billion, a 6% increase from the year-ago quarter. For full-year 2009, we reported a loss from continuing
operations of $232 million, or a diluted loss per share of $0.87 and a net loss of $209 million, or a diluted loss per share of $0.78. Full-year net sales totaled
$7.606 billion, a 19% decline from 2008. Audited financial statements as of and for the year ended December 31, 2009 will be included in our Annual Report
on Form 10-K to be filed with the SEC. Our audited results may be different than the preliminary results set forth above.

     The preliminary financial data included in this registration statement has been prepared by and is the responsibility of Eastman Kodak Company’s
management. PricewaterhouseCoopers LLP has not audited, reviewed, compiled or performed any procedures with respect to the accompanying preliminary
financial data. Accordingly, PricewaterhouseCoopers LLP does not express an opinion or any other form of assurance with respect thereto.

RISK FACTORS

     Our business is subject to uncertainties and risks. You should carefully consider and evaluate all of the information included and incorporated by reference
in this prospectus, including the risk factors incorporated by reference from our most recent annual report on Form 10-K, as updated by our quarterly reports
on Form 10-Q, current reports on Form 8-K and other filings we make with the SEC. It is possible that our business, financial condition, liquidity or results of
operations could be materially adversely affected by any of these risks.

FORWARD LOOKING STATEMENTS

     Certain statements in this prospectus and the documents we incorporate by reference may be forward-looking in nature, or “forward-looking statements”
as defined in the United States Private Securities Litigation Reform Act of 1995. For example, references to our expectations regarding the following are
forward-looking statements: revenue; revenue growth; earnings; cash generation; increased demand for our products, including commercial printing products,
digital cameras and devices; new product introductions; potential revenue, cash and earnings from intellectual property licensing; liquidity and benefits costs.
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     Actual results may differ from those expressed or implied in forward-looking statements. Important factors that could cause actual results to differ
materially from the forward-looking statements include, among others, the risks, uncertainties, assumptions and factors specified in the Company’s Annual
Report on Form 10-K for the year ended December 31, 2008 and Quarterly Reports on Form 10-Q for the quarters ended March 31, 2009 and June 30, 2009,
September 30, 2009 and the 8-K filed on September 16, 2009 under the headings “Risk Factors,” “Management’s Discussion and Analysis of Financial
Condition and Results of Operations,” and “Cautionary Statement Pursuant to Safe Harbor Provisions the Private Litigation Reform Act of 1995” and in other
filings we make with the SEC from time to time. We caution readers to carefully consider such factors. Many of these factors are beyond our control. In
addition, any forward-looking statements represent our estimates only as of the date they are made, and should not be relied upon as representing our
estimates as of any subsequent date. While we may elect to update forward-looking statements at some point in the future, we specifically disclaim any
obligation to do so, even if our estimates change.

     Any forward-looking statements in this report should be evaluated in light of the factors and uncertainties referenced above and should not be unduly
relied upon.

     The prospective financial information contained in the Company’s Current Report on Form 8-K filed on February 4, 2009 and incorporated by reference in
this registration statement has been prepared by, and is the responsibility of, the Company’s management. PricewaterhouseCoopers LLP has neither
examined, compiled nor performed any procedures with respect to such prospective financial information and, accordingly, PricewaterhouseCoopers LLP
does not express an opinion or any other form of assurance with respect thereto. The PricewaterhouseCoopers LLP report incorporated by reference in this
registration statement relates to the Company’s historical information. It does not extend to the prospective financial information and should not be read to do
so.

USE OF PROCEEDS

     Unless otherwise indicated in the applicable prospectus supplement or free writing prospectus, we anticipate that the net proceeds from the sale of the
securities that we may offer under this prospectus and any applicable prospectus supplement or free writing prospectus will be used for general corporate
purposes. We will have significant discretion in the use of any net proceeds. Investors will be relying on the judgment of our management regarding the
application of the proceeds of any sale of the securities. We may invest the net proceeds temporarily until we use them for their stated purpose. If we decide to
use the net proceeds from a particular offering of securities for a specific purpose, we will describe that purpose in the applicable prospectus supplement
and/or free writing prospectus. Unless otherwise specified in the applicable prospectus supplement, we will not receive any proceeds from the sale of
securities by selling security holders.
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RATIO OF EARNINGS TO FIXED CHARGES
             

  Fiscal Year Ended  
Nine Months

Ended

  
December 31,

2008  
December 31,

2007  
December 31,

2006  
December 31,

2005  
December 31,

2004  
September 30,

2009
 
Ratio of earnings to fixed charges(1)  N/A  N/A  N/A  N/A  N/A  N/A

 

(1)  For purposes of calculating the ratio of earnings to fixed charges, earnings represent earnings from continuing operations before income taxes and
before income or loss from equity investments, plus (a) fixed charges, (b) amortization of capitalized interest, (c) distributed income of equity investees
and (d) share of pre-tax loss of equity investees for which charges arising from guarantees are included in fixed charges, less (a) interest capitalized and
(b) the non-controlling interest in pre-tax income of subsidiaries that have not incurred fixed charges. Fixed charges consist of interest expense, the
interest component of rental expense, and capitalized interest. (The interest portion of rental expense is assumed to approximate one-third of rental
expense.) Earnings were inadequate to cover fixed charges by $875 million, $251 million, $549 million, $1,204 million and $635 million for the fiscal
years ended December 31, 2008, December 31, 2007, December 31, 2006, December 31, 2005 and December 31, 2004, respectively, and by
$604 million for the nine months ended September 30, 2009.

DESCRIPTION OF THE SECURITIES

     We may issue from time to time, in one or more offerings, the following securities:

 •  debt securities, which may be senior or subordinated, and which may be convertible into our common stock or preferred stock or be non-convertible;
 

 •  shares of common stock;
 

 •  shares of preferred stock;
 

 •  warrants exercisable for debt securities, common stock or preferred stock; and
 

 •  guarantees of debt securities.

     We will set forth in the applicable prospectus supplement or free writing prospectus a description of the debt securities, preferred stock, warrants and/or
guarantees that may be offered under this prospectus. The terms of the offering of securities, the initial offering price and the net proceeds to us will be
contained in the applicable prospectus supplement, and other offering material, relating to such offer.

     The following is a brief description of our common stock:

Dividend Rights

     Each share of our common stock ranks equally with all other shares of our common stock with respect to dividends. Dividends may be declared by our
board of directors and paid by us at such times as the board of directors determines, all pursuant to the provisions of the New Jersey Business Corporation
Act.

Voting Rights

     Each holder of our common stock is entitled to one vote per share. Our common stock does not have cumulative voting rights. Holders of our common
stock are entitled to vote on all matters requiring
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shareholder approval under New Jersey law and our amended and restated certificate of incorporation and amended and restated bylaws, and to elect the
members of the board of directors.

Liquidation Rights

     Holders of our common stock are entitled to receive all assets that remain after payment to creditors and holders of preferred stock.

Preemptive or Other Rights

     Holders of our common stock are not entitled to preemptive rights. There are no provisions for redemption, conversion rights, sinking funds, or liability for
further calls or assessments by us with respect to our common stock.

Anti-Takeover Protection

     Under the New Jersey Shareholders Protection Act, shareholders owning 10% or more of the voting power of some New Jersey corporations, including us,
are prohibited from engaging in mergers or other business combination transactions with the corporation for a period of five years, or longer in some
circumstances, after the shareholder first acquired at least 10% of the voting power. These restrictions are subject to important exceptions.

Transfer Agent and Registrar

     Equiserve Trust Company, N.A. serves as the registrar and transfer agent for our common stock.

Stock Exchange Listing

     Our common stock is listed on the New York Stock Exchange. The trading symbol for our common stock on this exchange is “EK.”

SELLING SECURITY HOLDERS

     Selling security holders may use this prospectus in connection with resales of securities. The applicable prospectus supplement, post-effective amendment
or other filings we make with the SEC under the Securities Exchange Act of 1934, as amended, will identify the selling security holders, the terms of the
securities and the transaction in which the selling security holders acquired the securities, indicate the nature of any relationship such holders have had with us
or any of our affiliates during the three years preceding such offering, state the amount of securities of the class owned by such security holder prior to the
offering and the amount to be offered for the security holder’s account, and state the amount and (if one percent or more) the percentage of the class to be
owned by such security holder after completion of the offering. Selling security holders may be deemed to be underwriters in connection with the securities
they resell and any profits on the sales may be deemed to be underwriting discounts and commission under the Securities Act of 1933, as amended. Unless
otherwise specified in the applicable prospectus supplement, we will not receive any proceeds from the sale of securities by selling security holders.
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LEGAL MATTERS

     In connection with offerings of particular securities in the future, and if stated in the appropriate prospectus supplement, the validity of the securities
offered pursuant to this prospectus and any prospectus supplement will be passed upon for us by Joyce P. Haag, Esquire, General Counsel and Senior Vice
President of the Company, Wilson Sonsini Goodrich & Rosati, Professional Corporation, Palo Alto, California and Day Pitney LLP.

EXPERTS

      The financial statements incorporated in this Prospectus by reference to Eastman Kodak Company’s Current Report on Form 8-K dated January 28, 2010
and the financial statement schedule and management’s assessment of the effectiveness of internal control over financial reporting (which is included in
Management’s Report on Internal Control over Financial Reporting) incorporated in this Prospectus by reference to the Annual Report on Form 10-K of
Eastman Kodak Company for the year ended December 31, 2008 have been so incorporated in reliance on the report of PricewaterhouseCoopers LLP, an
independent registered public accounting firm, given on the authority of said firm as experts in auditing and accounting.

INCORPORATION BY REFERENCE

     The SEC allows us to “incorporate by reference” the information we file with them, which means that we can disclose important information to you by
referring you to those documents. The information incorporated by reference is considered to be part of this prospectus, and information that we file later with
the SEC will automatically update and supersede information included or previously incorporated by reference into this prospectus from the date we file the
document containing such information. Except to the extent furnished and not filed with the SEC pursuant to Item 2.02 or Item 7.01 of Form 8-K or as
otherwise permitted by the SEC rules, we incorporate by reference the documents listed below and any future filings we will make with the SEC under
Sections 13(a), 13(c), 14 or 15(d) of the Securities Exchange Act of 1934, as amended, from the date of this prospectus until the completion of the offering in
the relevant prospectus supplement to which this prospectus relates or this offering is terminated.

     The documents we incorporate by reference into this prospectus are:

     1. Our Annual Report on Form 10-K for the fiscal year ended December 31, 2008 (certain information contained in such Annual Report on Form 10-K,
including the consolidated financial statements, have been superseded by information filed under Item 8.01 in the Current Report on Form 8-K filed on
January 28, 2010), filed on February 27, 2009, including portions of our Proxy Statement for our 2009 Annual Meeting of Stockholders held on May 13, 2009
to the extent specifically incorporated by reference into such Form 10-K;

     2. Our Quarterly Reports on Form 10-Q for the fiscal quarters ended March 31, 2009, filed on April 30, 2009, June 30, 2009, filed on July 30, 2009, and
September 30, 2009, filed on October 29, 2009 (certain information contained in the Quarterly Report on Form 10-Q for the fiscal quarter ended September
30, 2009, including the consolidated financial statements, have been superseded by information filed under Item 8.01 in the Current Report on Form 8-K filed
on January 28, 2010); and

     3. Our Current Reports on Form 8-K filed on January 29, 2009 (only with respect to information filed and not with respect to Exhibit 99.1 or Exhibit 99.2
to the Current Report on Form 8-K first filed on such date), February 4, 2009, March 2, 2009, March 24, 2009, April 3, 2009, April 30, 2009 (only with
respect to information filed and not with respect to Exhibit 99.1 to the Current Report on Form 8-K first filed on such date), June 1, 2009 (as amended on
June 22, 2009), June 18, 2009, June 29, 2009, July 30, 2009, (only with respect to information filed and not with respect to Exhibit 99.1), September 16,
2009, September 17, 2009 (only with respect to information filed and not with respect to the portions of Exhibit 99.1 of the second Current Report on Form 8-
K filed on such date which is deemed furnished pursuant to Item 7.01 of Form 8-K), September 18, 2009 (only the second Current Report on Form 8-K filed
on such date), September 23, 2009, September 30, 2009, October 29, 2009 (only with respect to information filed and not with respect to Exhibit 99.1),
December 4, 2009, December 23, 2009, January 11, 2010 and January 28, 2010 (only with respect to information filed and not with respect to Exhibit 99.1 or
99.2 of the Current Report on Form 8-K first filed on such date).

-7-
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     You may request a copy of these filings, at no cost, by writing or telephoning us at the following address:

Eastman Kodak Company
343 State Street

Rochester, New York 14650
(585) 724-5492

Attention: Office of the Corporate Secretary

WHERE YOU CAN FIND MORE INFORMATION

     We are subject to the informational requirements of the Securities Exchange Act of 1934. We therefore file periodic reports, current reports, proxy
statements and other information with the SEC. The public may read and copy any materials filed with the SEC at the SEC’s Public Reference Room at 100 F
Street, N.E., Washington, D.C. 20549. Information on the operations of the Public Reference Room may be obtained by calling the SEC at 1-800-SEC-0330.
In addition, the SEC maintains an internet site (http://www.sec.gov) that contains reports, proxy and information statements and other information regarding
issuers that file electronically.

     Our Internet address is www.kodak.com (which is not intended to be an active hyperlink in this prospectus). We make available, free of charge, through our
Internet website copies of our recent filings with the SEC pursuant to Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as soon as reasonably
practicable after filing such material electronically or otherwise furnishing it to the SEC. Information contained on our website is not incorporated by
reference to this prospectus.

-8-
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PART II
INFORMATION NOT REQUIRED IN PROSPECTUS

Item 14. Other Expenses of Issuance and Distribution.

     The following table sets forth fees and expenses payable by the registrant, other than underwriting discounts and commissions, expected to be incurred in
connection with the issuance and distribution of the securities being registered hereby. All amounts set forth below are estimates.
     
  Amount
  to be Paid
SEC registration fee   (1)  
Trustee’s and transfer agent’s fees and expenses   (2)  
Printing and engraving fees   (2)  
Legal fees and expenses (including Blue Sky fees)   (2)  
Accountant’s fees and expenses   (2)  
Rating agency fees and expenses   (2)  
Miscellaneous   (2)  
   

 
 

     
Total   (2)(3) 

   

 

 

 

(1)  To be deferred pursuant to Rule 456(b) and calculated in connection with the offering of securities under this registration statement pursuant to
Rule 457(r).

 

(2)  The amount of securities and number of offerings are indeterminable and the expenses cannot be estimated at this time.
 

(3)  Excludes the SEC registration fee which is being deferred pursuant to Rule 456(b) and calculated in connection with the offering of securities under this
registration statement pursuant to Rule 457(r).

Item 15. Indemnification of Officers and Directors.

     The registrant is incorporated under the laws of the State of New Jersey.

     The New Jersey Business Corporation Act provides that a New Jersey corporation has the power to indemnify a director or officer against his or her
expenses and liabilities in connection with any proceeding involving the director or officer by reason of his or her being or having been such a director or
officer, other than a proceeding by or in the right of the corporation, if such a director or officer acted in good faith and in a manner he or she reasonably
believed to be in or not opposed to the best interests of the corporation and, with respect to any criminal proceeding, such director or officer had no reasonable
cause to believe his or her conduct was unlawful.

     The New Jersey Business Corporation Act further provides that indemnification and advancement of expenses shall not exclude any other rights, including
the right to be indemnified against liabilities and expenses incurred in proceedings by or in the right of the corporation, to which a director or officer may be
entitled under a certificate of incorporation, bylaw, agreement, vote of shareholders, or otherwise; provided that no indemnification shall be made to or on
behalf of a director or officer if a judgment or other final adjudication adverse to the director or officer establishes that his or her acts or omissions (a) were in
breach of his or her duty of loyalty to the corporation or its shareholders, (b) were not in good faith or involved a knowing violation of law or (c) resulted in
receipt by the director or officer of an improper personal benefit.

     Section 6 of the Amended and Restated Certificate of Incorporation of the registrant provides that to the fullest extent permitted by the New Jersey
Business Corporation Act, directors and officers of the

II-1
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registrant shall not be personally liable to the registrant or its shareholders for damages for breach of any duty owed to the registrant or its shareholders.

     Section 2(a) of Article 8 the Amended and Restated Bylaws of the registrant provides that the registrant shall indemnify and hold harmless against all
liabilities any person who is or was a director or officer, including the director’s or officer’s estate (an “Indemnitee”), who is or was a party to or threatened to
be made a party to any action, suit or proceeding, whether civil, criminal, administrative, investigative or otherwise in respect of any past, present or future
matter, including any action suit or proceeding by or in the right of the corporation (an “Action”), by reason of the fact that the Indemnitee is or was serving
as a director, officer, employee or agent of the corporation or is or was serving at the request of the corporation as a director, officer, trustee, employee or
agent of any other enterprise; provided, however, that the corporation shall not indemnify an Indemnitee if a judgment or other final adjudication adverse to
the Indemnitee establishes that the Indemnitee’s acts or omissions (a) were acts or omissions that the Indemnitee knew or believed to be contrary to the best
interests of the corporation or shareholders in connection with a matter to which he had a material conflict of interest, (b) were not in good faith or involved a
knowing violation of law or (c) resulted in receipt by such person of an improper personal benefit. Subject to the receipt by the corporation of an undertaking
by the Indemnitee to repay Expenses if there shall be a judgment or other final adjudication that the Indemnitee is not entitled to receive reimbursement of
Expenses from the corporation, the corporation shall pay or reimburse an Indemnitee within 20 days following the later of (i) the receipt of such undertaking
and (ii) receipt of a demand from the Indemnitee for payment or reimbursement of Expenses, in advance of final disposition or otherwise, to the full extent
authorized or permitted by law, Expenses as incurred by the Indemnitee in defending any actual or threatened Action by reason of the fact that the Indemnitee
is or was serving as a director, officer, employee or agent of the corporation or is or was serving at the request of the corporation as a director, officer, trustee,
employee or agent of any other enterprise; provided, however, the corporation shall not be required hereunder to further pay or reimburse Expenses and, if
requested by the corporation, shall be entitled to repayment of Expenses from the Indemnitee following any plea formally entered by or formal written
admission by the Indemnitee in the Action for which the Indemnitee has sought payment or reimbursement of Expenses or indemnification that the
Indemnitee has committed such acts or omissions establishing that the Indemnitee is not entitled to indemnification pursuant to subsection (a). The
Indemnitee shall be entitled to be paid or reimbursed for Expenses incurred in any Action to obtain indemnification or payment or reimbursement of Expenses
under subsection (a) on the same terms, conditions and limitations as the Indemnitee is entitled to Expenses under the previous sentence. The corporation
shall not be obligated under subsection (a) to provide any indemnification or any payment or reimbursement of Expenses to an Indemnitee in connection with
an Action (or part thereof) initiated by the Indemnitee unless the Board has authorized or consented to the Action (or part thereof) in a resolution adopted by
the Board. For the purposes of Article 8, “Expenses” shall include, without limitation, all reasonable fees, costs and expenses, including without limitation,
attorneys’ fees, retainers, court costs, transcript costs, fees of experts, witness fees, travel expenses, duplicating costs, printing and binding costs, telephone
charges, postage, delivery service fees, and all other disbursements or expenses of the types customarily incurred in connection with prosecuting, defending,
preparing to prosecute or defend, or investigating an Action, including any Action to obtain indemnification or payment or reimbursement of Expenses.

     In addition, Section 2(b) of Article 8 of the Amended and Restated Bylaws of the registrant also provides that, to the extent authorized from time to time
by the board or directors of the registrant and subject to any terms and conditions thereof, the corporation may, to the full extent authorized or permitted by
law, advance Expenses and indemnify and hold harmless against liabilities any person not covered by subsection (a) of Section 2, including the person’s estate
(an “Employee Indemnitee”), who is or was an employee or agent of this corporation, or who is or was serving at the request of the corporation as a director,
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officer, trustee, employee or agent of any other enterprise, or the legal representative of any such person, and who is or was a party to or threatened to be
made a party to any Action by reason of the fact that the Employee Indemnitee is or was serving in any of the foregoing capacities.

     Section 3 of Article 8 of the Amended and Restated Bylaws of the registrant further provides that the right of an Indemnitee or Employee Indemnitee to
indemnification and payment or reimbursement of Expenses by the corporation under Section 2 of Article 8 of the Amended and Restated Bylaws shall be in
addition to, and not in lieu of, any statutory or other right of indemnification or payment, advancement or reimbursement of Expenses provided to any
Indemnitee or Employee Indemnitee. Section 3 of Article 8 further provides that no amendment of Article 8 of the Amended and Restated Bylaws shall
impair the rights of any person arising at any time with respect to events occurring prior to such amendment.

Item 16. Exhibits and Financial Statement Schedules.

     The following exhibits are included herein or incorporated herein by reference:
                        
     Incorporated by Reference   

Exhibit                     Filed
Number   Exhibit Description  Form  File No.  Exhibit  Filing Date  Herewith

1.1*   Form of Underwriting Agreement                     
3.1  

 

Amended and Restated Certificate
of Incorporation of the
Registrant   

10-Q

   

001-00087

   

3(A)

  

8/9/05

     
3.1.1  

 
Articles of Organization of Creo

Manufacturing America LLC                   
X

 
3.1.2  

 
Articles of Organization of

Eastman Gelatine Corporation                   
X

 
3.1.3  

 

Certificate of Incorporation of
Eastman Kodak International
Capital Company, Inc.                   

X

 
3.1.4  

 
Certificate of Incorporation of Far

East Development Ltd.                   
X

 
3.1.5  

 
Restated Articles of Incorporation

of FPC Inc.                   
X

 
3.1.6  

 

Restated Certificate of
Incorporation of Kodak
Americas, Ltd.                   

X

 
3.1.7  

 
Certificate of Formation of Kodak

Aviation Leasing LLC                   
X

 
3.1.8  

 

Amended and Restated Certificate
of Incorporation of Kodak
Imaging Network, Inc.                   

X

 
3.1.9  

 

Restated Certificate of
Incorporation of Kodak (Near
East), Inc.                   

X

 
3.1.10  

 
Certificate of Incorporation of

Kodak Philippines, Ltd.                   
X

 
3.1.11  

 

Restated Certificate of
Incorporation of Kodak
Portuguesa Limited                   

X

 
3.1.12  

 
Certificate of Incorporation of

Kodak Realty, Inc.                   
X

 
3.1.13  

 
Articles of Incorporation of Laser

Edit, Inc.                   
X

 
3.1.14  

 

Certificate of Incorporation of
Laser-Pacific Media
Corporation                   

X
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     Incorporated by Reference   

Exhibit                     Filed
Number   Exhibit Description  Form  File No.  Exhibit  Filing Date  Herewith

3.1.15  
 

Articles of Incorporation of NPEC
Inc.                   

X
 

3.1.16  
 

Certificate of Incorporation of
Pacific Video, Inc.                   

X
 

3.1.17  
 

Certificate of Incorporation of
Pakon, Inc.                   

X
 

3.1.18  
 

Restated Certificate of
Incorporation of Qualex Inc.                   

X
 

3.2  
 

Amended and Restated Bylaws of
the Registrant   

8-K
   

001-00087
   

3.2
   

3/2/09
     

3.2.1  
 

Operating Agreement of Creo
Manufacturing America LLC                   

X
 

3.2.2  
 

Bylaws of Eastman Gelatine
Corporation                   

X
 

3.2.3  

 

Bylaws of Eastman Kodak
International Capital Company,
Inc.                   

X

 
3.2.4  

 
Bylaws of Far East Development

Ltd.                   
X

 
3.2.5   Bylaws of FPC Inc.                   X 
3.2.6   Bylaws of Kodak Americas, Ltd.                   X 
3.2.7  

 
Operating Agreement of Kodak

Aviation Leasing LLC                   
X

 
3.2.8  

 
Bylaws of Kodak Imaging

Network, Inc.                   
X

 
3.2.9   Bylaws of Kodak (Near East), Inc.                   X 
3.2.10   Bylaws of Kodak Philippines, Ltd.                  X 
3.2.11  

 
Bylaws of Kodak Portuguesa

Limited                   
X

 
3.2.12   Bylaws of Kodak Realty, Inc.                   X 
3.2.13   Bylaws of Laser Edit, Inc.                   X 
3.2.14  

 
Bylaws of Laser-Pacific Media

Corporation                   
X

 
3.2.15   Bylaws of NPEC Inc.                   X 
3.2.16   Bylaws of Pacific Video, Inc.                   X 
3.2.17   Bylaws of Pakon, Inc.                   X 
3.2.18   Bylaws of Qualex Inc.                   X 
4.1   Form of Senior Indenture   S-3   333-160889   4.1   7/30/09     
4.2  

 
Form of Senior Debt Security

(included in Exhibit 4.1)   
S-3

   
333-160889

   
4.2

   
7/30/09

     
4.3   Form of Subordinated Indenture   S-3   333-160889   4.3   7/30/09     
4.4  

 

Form of Subordinated Debt
Security (included in
Exhibit 4.3)   

S-3

   

333-160889

   

4.4

   

7/30/09

     
4.5*   Form of Certificate of Designation                    
4.6*  

 
Form of Preferred Stock

Certificate                     
4.7*   Form of Warrant Agreement                     
4.8*   Form of Warrant Certificate                     
4.9   Form of 10.50% Note due 2017

(included in Exhibit 4.10)
  8-K   001-00087   4.1   9/30/09     

4.10   Senior Secured Indenture related
to 10.50% Notes due 2017

  8-K   001-00087   4.1   9/30/09     
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     Incorporated by Reference   

Exhibit                     Filed
Number   Exhibit Description  Form  File No.  Exhibit  Filing Date  Herewith

4.11  

 

Form of Guaranty related to 10.50%
Notes due 2017 (included in
Exhibit 4.10)   

8-K

   

001-00087

   

4.1

   

9/30/09

     
4.12  

 

Security Agreement, dated as of
September 29, 2009, related to
the 10.50% Notes due 2017   

8-K

   

001-00087

   

10.1

   

9/30/09

     
4.13  

 

Amendment No. 1 to Security
Agreement, dated as of January
27, 2010, related to the 10.50%
Notes due 2017   

 

   

 

   

 

   

 

   

X

 
4.14  

 
Note and Warrant Purchase

Agreement   
8-K

   
001-00087

   
10.1

   
9/17/09

     
4.15  

 
Form of Warrant issued September

29, 2009   
8-K

   
001-00087

   
10.2

   
9/30/09

     
4.16  

 

Form of Registration Rights
Agreement, dated as of
September 29, 2009, related to
the 10.50% Notes due 2017 and
Warrants issued September 29,
2009   

8-K

   

001-00087

   

10.3

   

9/30/09

     
5.1  

 
Legal Opinion of Joyce P. Haag,

Esquire                   
X

 
5.2  

 

Legal Opinion of Wilson Sonsini
Goodrich & Rosati, Professional
Corporation                   

X

 
5.3   Legal Opinion of Day Pitney LLP                   X 
12.1  

 
Computation of Ratio of Earnings

to Fixed Charges   
 
   

 
   

 
   

 
   

X
 

23.1  
 

Consent of PricewaterhouseCoopers
LLP                   

X
 

23.2  
 

Consent of Joyce P. Haag, Esquire
(included in Exhibit 5.1)                   

X
 

23.3  

 

Consent of Wilson Sonsini
Goodrich & Rosati, Professional
Corporation (included in
Exhibit 5.2)                   

X

 
23.4  

 
Consent of Day Pitney LLP

(included in Exhibit 5.3)                   
X

 
24.1   Power of Attorney   S-3   333-160889       7/30/09     
25.1*  

 

Form T-1 Statement of Eligibility of
Trustee for Senior Indenture
under the Trust Indenture Act of
1939                     

25.2*  

 

Form T-1 Statement of Eligibility of
Trustee for Subordinated
Indenture under the Trust
Indenture Act of 1939                     

25.3  

 

Form T-1 Statement of Eligibility of
Bank of New York Mellon, as
trustee of the Senior Secured
Indenture under the Trust
Indenture Act of 1939                   

X

 

 

*  To be filed by amendment or as an exhibit to be incorporated by reference.

Item 17. Undertakings.

     (a) The undersigned registrant hereby undertakes:

     (1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:

     (i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;

     (ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective
amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement.
Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed
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that which was registered) and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of
prospectus filed with the Commission pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than 20% change
in the maximum aggregate offering price set forth in the “Calculation of Registration Fee” table in the effective registration statement.; and

     (iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material
change to such information in the registration statement;

provided, however, that paragraphs (1)(i), (1)(ii) and (1)(iii) above do not apply if the information required to be included in a post-effective amendment
by those paragraphs is contained in reports filed with or furnished to the Commission by the registrant pursuant to Section 13 or Section 15(d) of the
Exchange Act that are incorporated by reference in the registration statement, or is contained in a form of prospectus filed pursuant to Rule 424(b) that is
part of the registration statement.

     (2) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

     (3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination
of the offering.

     (4) That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser:

     (i) Each prospectus filed by the registrant pursuant to Rule 424(b)(3)shall be deemed to be part of the registration statement as of the date the filed
prospectus was deemed part of and included in the registration statement; and

     (ii) Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as part of a registration statement in reliance on Rule 430B
relating to an offering made pursuant to Rule 415(a)(1)(i), (vii), or (x) for the purpose of providing the information required by section 10(a) of the
Securities Act of 1933 shall be deemed to be part of and included in the registration statement as of the earlier of the date such form of prospectus is
first used after effectiveness or the date of the first contract of sale of securities in the offering described in the prospectus. As provided in Rule 430B,
for liability purposes of the issuer and any person that is at that date an underwriter, such date shall be deemed to be a new effective date of the
registration statement relating to the securities in the registration statement to which that prospectus relates, and the offering of such securities at that
time shall be deemed to be the initial bona fide offering thereof. Provided, however, that no statement made in a registration statement or prospectus
that is part of the registration statement or made in a document incorporated or deemed incorporated by reference into the registration statement or
prospectus that is part of the registration statement will, as to a purchaser with a time of contract of sale prior to such effective date, supersede or
modify any statement that was made in the registration statement or prospectus that was part of the registration statement or made in any such
document immediately prior to such effective date.
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     (5) That, for the purpose of determining liability under the Securities Act of 1933 to any purchaser, if the registrant is subject to Rule 430C, each
prospectus filed pursuant to Rule 424(b) as part of a registration statement relating to an offering, other than registration statements relying on Rule 430B
or other than prospectuses filed in reliance on Rule 430A, shall be deemed to be part of and included in the registration statement as of the date it is first
used after effectiveness. Provided, however, that no statement made in a registration statement or prospectus that is part of the registration statement or
made in a document incorporated or deemed incorporated by reference into the registration statement or prospectus that is part of the registration statement
will, as to a purchaser with a time of contract of sale prior to such first use, supersede or modify any statement that was made in the registration statement
or prospectus that was part of the registration statement or made in any such document immediately prior to such date of first use.

     (6) That, for the purpose of determining liability of the registrant under the Securities Act of 1933 to any purchaser in the initial distribution of the
securities: The undersigned registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant to this registration
statement, regardless of the underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means
of any of the following communications, the undersigned registrant will be a seller to the purchaser and will be considered to offer or sell such securities to
such purchaser:

     (i) Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule 424;

     (ii) Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or referred to by the
undersigned registrant;

     (iii) The portion of any other free writing prospectus relating to the offering containing material information about the undersigned registrant or its
securities provided by or on behalf of the undersigned registrant; and

     (iv) Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.

     (b) The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the
registrant’s annual report pursuant to section 13(a) or section 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an employee
benefit plan’s annual report pursuant to section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in the registration statement
shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to
be the initial bona fide offering thereof.

     (c) The undersigned registrant hereby undertakes to deliver or cause to be delivered with the prospectus, to each person to whom the prospectus is sent or
given, the latest annual report to security holders that is incorporated by reference in the prospectus and furnished pursuant to and meeting the requirements of
Rule 14a-3 or Rule 14c-3 under the Securities Exchange Act of 1934; and, where interim financial information required to be presented by Article 3 of
Regulation S-X are not set forth in the prospectus, to deliver, or cause to be delivered to each person to whom the prospectus is sent or given, the latest
quarterly report that is specifically incorporated by reference in the prospectus to provide such interim financial information.
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     (d) Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of the
registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange Commission
such indemnification is against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for indemnification against
such liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant in the
successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being
registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate
jurisdiction the question whether such indemnification by it is against public policy as expressed in the Act and will be governed by the final adjudication of
such issue.

     (e) The undersigned registrant hereby undertakes that:

     (1) For purposes of determining any liability under the Securities Act of 1933, the information omitted from the form of prospectus filed as part of this
registration statement in reliance upon Rule 430A and contained in a form of prospectus filed by the registrant pursuant to Rule 424(b) (1) or (4) or 497(h)
under the Securities Act shall be deemed to be part of this registration statement as of the time it was declared effective.

     (2) For the purpose of determining any liability under the Securities Act of 1933, each post-effective amendment that contains a form of prospectus
shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed
to be the initial bona fide offering thereof.

     (f) The undersigned registrant hereby undertakes to file an application for the purpose of determining the eligibility of the trustee to act under subsection
(a) of section 310 of the Trust Indenture Act (“Act”) in accordance with the rules and regulations prescribed by the Commission under section 305(b)2 of the
Act.
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SIGNATURES

     Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-3 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in the City of Rochester, State of New York, on January 28, 2010.
     
 EASTMAN KODAK COMPANY

  

 By:  /s/ Antonio M. Perez   
  Antonio M. Perez  
  Chief Executive Officer  
 

POWER OF ATTORNEY

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     
/s/ Antonio M. Perez
 

Antonio M. Perez  
Chairman of the Board and Chief Executive Officer
(Principal Executive Officer)  January 28, 2010

     
/s/ Frank S. Sklarsky
 

Frank S. Sklarsky  
Chief Financial Officer
(Principal Financial Officer)  January 28, 2010

     
/s/ Eric H. Samuels
 

Eric H. Samuels  
Chief Accounting Officer and Controller
(Principal Accounting Officer)  January 28, 2010

     
*
 

 Director  January 28, 2010
Richard S. Braddock     
     
 
 

 Director   
Herald Chen     
     
 
 

 Director   
Adam Clammer     
     
*
 

 Director  January 28, 2010
Timothy M. Donahue     
     
*
 

 Director  January 28, 2010
Michael Hawley     
     
*
 

 Director  January 28, 2010
William H. Hernandez     
     
*
 

 Director  January 28, 2010
Douglas R. Lebda     
     
*
 

 Director  January 28, 2010
Debra L. Lee     
     
*
 

 Director  January 28, 2010
Delano E. Lewis     
     
*
 

 Director  January 28, 2010
William G. Parrett     
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Signature  Title  Date

 
*
 

 Director  January 28, 2010
Joel Seligman     
     
*
 

 Director  January 28, 2010
Dennis F. Strigl     
     
*
 

 Director  January 28, 2010
Laura D’Andrea Tyson     
     
   
*By:  /s/ Patrick M. Sheller    
 Patrick M. Sheller   
 Attorney-in-fact   
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SIGNATURES

     Pursuant to the requirements of the Securities Act of 1933, Creo Manufacturing America LLC has duly caused this Registration Statement to be signed on
its behalf by the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 CREO MANUFACTURING AMERICA LLC

  

 By:  /s/ William G. Love  
  William G. Love  
  Manager  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ William G. Love  Manager  January 28, 2010
William G. Love     

     
/s/ Patrick M. Sheller  Manager  January 28, 2010

Patrick M. Sheller     
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     Pursuant to the requirements of the Securities Act of 1933, Eastman Gelatine Corporation has duly caused this Registration Statement to be signed on its
behalf by the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 EASTMAN GELATINE CORPORATION

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Brad W. Kruchten  Director  January 28, 2010
Brad W. Kruchten     
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     Pursuant to the requirements of the Securities Act of 1933, Eastman Kodak International Capital Company, Inc. has duly caused this Registration
Statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 EASTMAN KODAK INTERNATIONAL 

CAPITAL COMPANY, INC.
 

 

 By:  /s/ William G. Love  
  William G. Love  
  President and Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ William G. Love  Director  January 28, 2010
William G. Love     
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     Pursuant to the requirements of the Securities Act of 1933, Far East Development Ltd. has duly caused this Registration Statement to be signed on its
behalf by the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 FAR EAST DEVELOPMENT LTD.

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Patrick M. Sheller  Director  January 28, 2010
Patrick M. Sheller     
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     Pursuant to the requirements of the Securities Act of 1933, FPC Inc. has duly caused this Registration Statement to be signed on its behalf by the
undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 FPC INC.

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Kimberly A. Snyder  Director  January 28, 2010
Kimberly A. Snyder     
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     Pursuant to the requirements of the Securities Act of 1933, Kodak Americas, Ltd. has duly caused this Registration Statement to be signed on its behalf by
the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 KODAK AMERICAS, LTD.

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Patrick M. Sheller  Director  January 28, 2010
Patrick M. Sheller     
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     Pursuant to the requirements of the Securities Act of 1933, Kodak Aviation Leasing LLC has duly caused this Registration Statement to be signed on its
behalf by the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 KODAK AVIATION LEASING LLC

  

 By:  /s/ William G. Love  
  William G. Love  
  Manager  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ William G. Love  Manager  January 28, 2010
William G. Love     

     
/s/ Patrick M. Sheller  Manager  January 28, 2010

Patrick M. Sheller     
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     Pursuant to the requirements of the Securities Act of 1933, Kodak Imaging Network, Inc. has duly caused this Registration Statement to be signed on its
behalf by the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 KODAK IMAGING NETWORK, INC.

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Phillip J. Faraci  Director  January 28, 2010
Phillip J. Faraci     
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     Pursuant to the requirements of the Securities Act of 1933, Kodak (Near East), Inc. has duly caused this Registration Statement to be signed on its behalf
by the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 KODAK (NEAR EAST), INC.

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Patrick M. Sheller  Director  January 28, 2010
Patrick M. Sheller     
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     Pursuant to the requirements of the Securities Act of 1933, Kodak Philippines, Ltd. has duly caused this Registration Statement to be signed on its behalf
by the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 KODAK PHILIPPINES, LTD.

  

 By:  /s/ William G. Love  
  William G. Love  
  Assistant Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Patrick M. Sheller  Director  January 28, 2010
Patrick M. Sheller     
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     Pursuant to the requirements of the Securities Act of 1933, Kodak Portuguesa Limited has duly caused this Registration Statement to be signed on its
behalf by the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 KODAK PORTUGUESA LIMITED

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Patrick M. Sheller  Director  January 28, 2010
Patrick M. Sheller     

 



Table of Contents

SIGNATURES

     Pursuant to the requirements of the Securities Act of 1933, Kodak Realty, Inc. has duly caused this Registration Statement to be signed on its behalf by the
undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 KODAK REALTY, INC.

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Patrick M. Sheller  Director  January 28, 2010
Patrick M. Sheller     
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     Pursuant to the requirements of the Securities Act of 1933, Laser Edit, Inc. has duly caused this Registration Statement to be signed on its behalf by the
undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 LASER EDIT, INC.

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ William Roberts  Director  January 28, 2010
William Roberts     
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     Pursuant to the requirements of the Securities Act of 1933, Laser-Pacific Media Corporation has duly caused this Registration Statement to be signed on its
behalf by the undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 LASER-PACIFIC MEDIA CORPORATION

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Brian Burr  Director  January 28, 2010
Brian Burr     

     
/s/ Kimberly A. Snyder  Director  January 28, 2010

Kimberly A. Snyder     
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     Pursuant to the requirements of the Securities Act of 1933, NPEC Inc. has duly caused this Registration Statement to be signed on its behalf by the
undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 NPEC INC.

  

 By:  /s/ William G. Love  
  William G. Love  
  Assistant Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ David M. Kiser  Director  January 28, 2010
David M. Kiser     
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     Pursuant to the requirements of the Securities Act of 1933, Pacific Video, Inc. has duly caused this Registration Statement to be signed on its behalf by the
undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 PACIFIC VIDEO, INC.

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ William Roberts  Director  January 28, 2010
William Roberts     
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     Pursuant to the requirements of the Securities Act of 1933, Pakon, Inc. has duly caused this Registration Statement to be signed on its behalf by the
undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 PAKON, INC.

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Patrick M. Sheller  Director  January 28, 2010
Patrick M. Sheller     
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     Pursuant to the requirements of the Securities Act of 1933, Qualex Inc. has duly caused this Registration Statement to be signed on its behalf by the
undersigned, thereunto duly authorized, in the City of Rochester, State of New York, on January 28, 2010.
     
 QUALEX INC.

  

 By:  /s/ William G. Love  
  William G. Love  
  Treasurer  
 

     KNOW ALL PERSONS BY THESE PRESENTS, that each individual whose signature appears below constitutes and appoints Antonio M. Perez, Joyce
P. Haag and Patrick M. Sheller, and each of them acting individually, as his or her true and lawful attorneys-in-fact and agents, each with full power of
substitution and resubstitution, for him or her and in his or her name, place and stead, in any and all capacities, to sign any and all amendments (including
post-effective amendments) to this Registration Statement and any and all additional registration statements pursuant to Rule 462(b) of the Securities Act of
1933 and to file the same with all exhibits thereto, and all documents in connection therewith, with the Securities and Exchange Commission, granting unto
said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be
done, as fully to all intents and purposes as he or she might or could do in person, and hereby ratifying and confirming all that said attorneys-in-fact and
agents or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof. This power of attorney may be executed
in counterparts.

     Pursuant to the requirements of the Securities Act, this Registration Statement has been signed by the following persons in the capacities and on the dates
indicated.
     

Signature  Title  Date
     

/s/ Brad W. Kruchten  Director  January 28, 2010
Brad W. Kruchten     
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    Incorporated by Reference   

Exhibit                    Filed
Number  Exhibit Description  Form  File No.  Exhibit  Filing Date  Herewith

1.1*  Form of Underwriting Agreement                     
3.1

 
Amended and Restated Certificate of

Incorporation of the Registrant   
10-Q

   
001-00087

  
 3(A)

  
8/9/05

     
3.1.1

 
Articles of Organization of Creo
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Exhibit 3.1.1

ARTICLES OF ORGANIZATION WY Secretary of Stats OF Creo Manufacturing America LLC The undersigned hereby forms a limited liability company under the Wyoming Limited Liability Company Act and adopts as the Articles of Organization of such limited liability company the following: I. The name of the limited liability company: Creo Manufacturing America LLC (“Company”). 11 Status as a flexible limited liability company: The Company elects status as a flexible limited liability company as authorized by wyo. stat. §17-15-107(a)(x) and shall adopt
provisions within its operating agreement as authorized by wyo. stat. § 17-15-144. cz /, Ill. The period of its duration: The Company shall have a perpetual duration. rr 13 co IV. The purpose for which the limited liafeillH:y company is organized: The Company shall have unlimited power to engage in and do any lawful act concerning any or all lawful businesses for which limited liability companies may be organized according

 



 

to the laws of the State of Wyoming including all powers and purposes now and hereafter permitted by law to a limited liability company, except for the purpose of banking or. acting as an insurer as defined in W.S. §26-1-102(a) (xvi). V. A. The address of the principal place of business in Wyoming: 1720 Carey Avenue Suite 200 Cheyenne WY 32001 B. The name and address of the registered agent in Wyoming: Hirst & Applegate, P.C. 1720 Carey Avenue Suite 200 Cheyenne, WY 82001 VI. The total amount of cash and a description and agreed value of property other than cas-h contributed: $1.00 VII. The total additional contributions, i£ any, agreed to be made by all members and the times at which or events upon the happening of which they shall be made:

Additional contributions shall be made at such times and in such amounts as may be agreed as provided in the Operating Agreement of the Company. VTII. The right, if given, of the members to admit additional members, and the terms and conditions of the admission: Additional members may be admitted at such times and on such terms and conditions as may be agreed as provided in the Operating Agreement of the Company. -2-

 



 

IX. The right, if given, of the remaining members of the limited liability company to continue the business on the death, retirement, resignation, expulsion, bankruptcy or dissolution of a member or occurrence of any other event which terminates the continued membership of a member in the limited liability company: The remaining members of the Company may continue the business upon the death, retirement, resignation, expulsion, bankruptcy or dissolution of a member or occurrence of any other event which terminates the continued membership of a member in the Company as provided in the Operating Agreement of the Company. X. Management: The Company is to be managed by four (4) Managers. The names and addresses of the initial Managers who are to serve as Managers until the first annual meeting of Members or until their successors are elected and qualify are: Paul Kacir 3700 Gilmore Way Burnaby, British Columbia CANADA V5G 4M1 Yochai Manor Creo Americas, Inc. 3 Federal Street Billerica, MA 01821 Arnon Dror Creo Americas, Inc. 3 Federal Street Billerica, MA 01821 Marcia Moore Creo Americas, Inc. 3 Federal Street Billerica, MA 01821 XI. Indemnity: (1) The Company shall indemnify an individual made a party to a proceeding because he is or was a member, manager, officer, employee or agent of the Company against liability incurred in the proceeding if:
(a) He conducted himself in good faith, and (b) He reasonably believed that his conduct was in or at least not opposed to the Company’s best interest; and -3-

 



 

(c) In the case of any criminal proceeding, he’ had no reasonable cause to believe his conduct was unlawful-, (2) Indemnification shall also be provided for an individual’s conduct with respect to an employee benefit plan if the individual reasonably believed his conduct to be in the interests of the participants in and beneficiaries of plan. (3) The Company shall pay for or reimburse the reasonable expenses incurred by a member, manager, officer, employee or agent of the Company who is a party to a proceeding in advance of final disposition of the proceeding if: (a) The individual furnishes the Company a written affirmation of his good faith belief that he has met the standard of conduct described herein; (b) The individual furnishes the Company £ written undertaking executed personally or on his behalf to repay the advance if it is ultimately determined that he did not meet the standard of conduct; and (c) A determination is made that the facts then known to those making the determination would not preclude indemnification under the law. The undertaking required by this paragraph shall be an unlimited general obligation, but need not be secured and may be accepted without reference to financial ability to make repayment. (4) The indemnification and advance of expenses authorized herein shall not be exclusive to any other rights to which any member, manager, officer, employee or agent may be
entitled under any by-law, agreement, vote of members or dis interested managers or otherwise. The Articles of Organization shall not be interpreted to limit in any manner the indemnification or right to advancement for expenses of an individual who would otherwise be entitled thereto. These Articles of Organization shall be interpreted as mandating indemnification and advancement of expenses to the extent permitted by law, XII. Any other provision for the regulation of the internal affairs of the limited liability company: None except as otherwise may be provided in the Operating Agreement of the Company,

 



 

Dated: January 13, 2004. JON STATE OF WYOMING COUNTY OF LARAMIE } } SS } I, John J. Metzke, being first duly sworn, depose and state that I am the Organizer named in the foregoing Articles of Organization, that I have read the contents of the same, and that the statements contained in such Articles of Organization are true to the best of my knowledge. JOHN J\. MEIIZKE \J ‘-* Before me, a Notary Public in and for said county and state, personally appeared John J. Metzks, who being first duly sworn by me upon his oath said and acknowledged the facts alleged in the foregoing instrument are true to best of his knowledge. Witness my hand and official seal this 13th day of January, 2004. My commission expires: July 6, 2007. jpC] LEANDR, notary PUBLIC

 



 

WRITTEN CONSENT TO APPOINTMENT BY REGISTERED AGENT 1. The undersigned, Hirst & Applegate, P.C., designated as registered agent in the Articles of Organization of Creo Manufacturing America LLC voluntarily consents to serve as the registered agent for Creo Manufacturing America LLC. 2. The undersigned knows and understands the duties of a registered agent as set forth in the Wyoming Limited Liability Company Act. Dated: January 13, 2004. , P.C.

 



 

EXHIBIT A LIMITED LIABILITY COMPANY AMENDMENT TO ARTICLES OF ORGANIZATION Wyoming Secretary of State Corporations Division The State Capitol Building Cheyenne, WY 82002-0020 WY Secretary of State FILED: 08/16/2007 Original fO: 2004-000460497 Amendment ID; 2007-000634328 The name of the limited liability company is: Creo Manofactiaring America LLC Article X ___is amended as follows: X. Management: The Company is to be managed by a minimum of eoe (1) and a maximum of four (4) Managers. The above ameodments are adopted in accordance with the operating agreement or with the consent of all members, Date: August 7.2001 By: Laurence L. Hickey Title: Manager Filing Fee: $30.00 Revised 5/2000 WY047 — 6C26TO C T %mra Oaliae

 



 

LIMITED LIABILITY COMPANY STATEMENT OF CHANGE OF REGISTERED AGENT AMVOR REGISTERED OFFICE FELED: 09/21/2005 CB ; 2004-00460497 WY Secretary of Stale Doc. ID: 2005-00499877 Wyoming Secretary of State The Capitol Building, Room 110 200 W. 24th Street Cheyenne, WY 82002-0020 Phone (307) 777-73 11/7312 Fax (307)777-5339 E-mail: corporations@state.wy.iis Pursuant to the provisions of Wyoming’s Limited Liability Company Act, (he undersigned company, organized under the laws of the state of Wyoming, submits the fallowing statement for the purpose of changing its registered office or its registered agent or both, in the state of Wyoming. 1. 2. The name of the company is : Creo Manufacturing America IJLC The address of its current registered office is: 1720 Carey Avenue. Suite 200 Cheyenne. WY 82001 ___3. is: If the address of the registered office has changed, the address of the new registered office 172U carey Avenue Cheyenne, Wyoming82001 4. 5. 6. 7. The name of its current registered agent is: . Hirst. SApplegst e, F. C. If the registered agent has changed, the name of the suqcessor registered agent is: C T Corporation System The address of the registered office and the address of the business office of the registered agent, as changed, is identical. This change was authorized by affirmative vote of the majority of the members of
the limited company. : Sen. Filing Fee: For J — 5 Statement of Changes $20.00 each For more than 5 Statement of Changes $10.00 each llraochg — Revised: 9/2003 WV049 — 12/05/03 C T Sjnum Online

 



 

CONSENT TO APPOINTMENT BY REGISTERED^GENT Wyoming Secretary of State Phone (307) 777-7311/7312 The Capitol Building, Room 110 Fax (307)777-5339 200 W. 24th Street E-mail: corporations ©state, wy.us Cheyenne, W Y 82002-0020 I, CT Corporation System 7 voluntarily consent Co serve as the registered agent for Creo Manufacturing America LLC . on the date shown below. The registered agent certifies thathe is: (check one) I I (a) An individual who resides in this state and whose business of- fice is identical with the registered office; (b) A domestic corporation or not-for-profit domestic corporation whose business office is identical with the registered office; or (c) A foreign corporation or not-for-profit foreign corporation au thorized to transact business in this state whose business office is identical with the registered office. (b) Dated this 02 day of ^V^ ,2005. ‘ Corporation System A _L \l ,\ Signature of Registered Agent By: Revised: 9/2003

 



Exhibit 3.1.2

Be it Known That whereas L. Cushing Goodhue, Richard M. Nichols and Leonard Wheeler, Jr. have associated themselves with the intention of forming a corporation under the name of Eastman Gelatine Corporation, for the purpose of the following:— To carry on a general merchandising, mercantile, commission, trading and/or manufacturing business and any one or more or all of them in any or all of its or their branches and without limiting its said general powers; to buy, sell, import, export, demonstrate, manufacture, process, prepare for market, market, store advertise and/or otherwise deal in and with gelatines, acidulated bones, prepared phosphates, chemical compounds, glue, hair, hides, skins, leather, fertilizers, greases, oils extracts for tanning, cleaning, dyeing and other purposes and any and all other things capable of being dealt with in connection therewith; to acquire by purchase, lease or otherwise and to construct, hold, improve, operate, lease, mortgage and sell lands, manufacturing plants, workrooms, shops, salesrooms, warehouses, offices, stores and any other structures in any part of the United States or elsewhere incidental to the purposes of the corporation and to acquire by purchase or otherwise, hold, pledge, sell, or otherwise dispose of and deal in and with all kinds of personal property of every nature and description; to acquire all or part of the property and assets of any person,
firm, corporation or association carrying on any business similar or incidental to or capable of being carried on in connection with any business which this corporation is authorized to carry on and to assume all the liabilities of such corporation, person, firm or association and to take over and proceed to conduct or liquidate any business or property so acquired; to purchase, acquire and hold for investment or otherwise use, sell, assign, transfer or otherwise dispose of and to guarantee any shares of stock, bonds, securities or other obligations of any other corporation or association of this or any other state, territory or country and to aid in any manner any such corporation or association of which shares of stock, bonds, or other obligations are held or in any manner guaranteed by this corporation, and to do any other act or thin permitted by law for the preservation, protection, improvements or enhancement of the value of such shares of stock, bonds, securities or other obligations, and, while the owner thereof, to exercise all the rights, powers, and privileges of ownership, including the right to vote thereon, and to acquire, hold and dispose of its own shares of stock of any class; to own, acquire, buy or sell inventions, patents and patent applications of the United States and foreign countries, patent rights, privileges, and improvements, processes, secrets and trade-marks and to acquire or grant rights and
licenses thereunder; to borrow money and from time to time to make and issue promissory notes, bills of exchange, bonds, debentures and obligations and evidences of indebtedness of all kinds when and as the same may be convenient for the accomplishment of the purposes of the company or any of them; and if deemed advisable to secure the same by mortgage or deed of trust or pledge of any or all of the property or franchises of the corporation; to carry on any business in any

 



 

state or territory of the United States or in any foreign country or place which may in the discretion of the board of directors seem capable of being conveniently carried on in connection with the above or calculated directly or indirectly to enhance the value of the company’s property or rights and the do any and all of the above things or any part thereof as principals, agents, contractors or otherwise and by or through agents or other wise and either alone or in conjunction with others, and generally to attain and further any of the purposes herein set forth; to make, guarantee (so far as may be permitted to corporations organized under the laws of The Commonwealth of Massachusetts) and perform any contracts of any kind and description, and to do any and all other acts and things and exercise any and all other powers which a copartnership or natural person could do and exercise, and which now or hereafter may be authorized by law. The foregoing clauses shall be construed as both purposes and powers, and the foregoing enumeration of specific powers shall not be held to limit or restrict in any manner the general powers of the corporation. The corporation shall not carry on any business, or exercise any powers, in any state, territory, or country which a similar corporation organized under the laws of such state, territory, or country could not carry on or exercise, except to the extent permitted or
authorized by the laws of such state, territory, or country; with an authorized capital stock of three million dollars, common stock. Par value, one hundred dollars. The amount of capital stock now to be issued is three shares, to be paid for as follows:- In Cash: in full, three shares; and have complied with the provisions of the Statutes of this Commonwealth in such case made and provided, as appears from the Articles of Organization of said corporation, duly approved by the Commissioner of Corporations and Taxation and recorded in this office: now, therefore, I, Frederic W. Cook, Secretary of The Commonwealth of Massachusetts, Do hereby Certify that said L. Cushing Goodhue, Richard M. Nichols and Leonard Wheeler, Jr., their associates and successors, are legally organized and established as, and are hereby made, an existing corporation under the name of Eastman Gelatine Corporation, with the powers, rights and privileges and subject to the limitations, duties and restrictions, which by law appertain thereto. Witness my official signature hereunto subscribed, and the Great Seal of The Commonwealth of Massachusetts hereunto affixed, this nineteenth day of August in the year of our Lord one thousand nine hundred and thirty. Secretary of the Commonwealth.

 



 

First names Should Written in Full Initials and abbreviations are not sufficient The Commonwealth of Massachusetts DEPARTMENT OF CORPORATIONS AND TAXATIION We, whose names are hereto subscribed, do, by this agreement, associate ourselves with the intention of forming a corporation under the provisions of chapter 156 of the General Laws as amended. The name by which the corporation shall be known is EASTMAN GELATINE CORPORATION The location of the principal office of the corporation in Massachusetts is the City of Peabody and outside Massachusetts None. IMPORTANT Give the business address of this corporation: Peabody, Massachusetts. (Street and number. If office building, give room number, City or town.) If such business address is not yet determined give the name and business address of the treasurer or officer responsible for receipt of mail. (Name and complete business address as described above.) The purposes for which the corporation is formed and the nature of the business to be transacted by it are as follows:–

 



 

And/or manufacturing business and any one or more or more or all of them in any or all of its or their branches and without limiting its said general powers; to buy, sell, import, export, demonstrate, manufacture, process, prepare for market, market, store, advertise and/or otherwise deal in and with hair, hides, skins, leather, fertilizers, greases, oils, extracts for tanning, cleaning, dyeing and other purposes and any and all other purposes and any and all other things capable of being dealt with in connection therewith; to acquire by purchase, lease or otherwise and to construct, hold, improve, operate, lease, mortgage and sell lands, manufacturing plants, work-rooms, shops, salesroom, warehouses, offices, stores and any other structures in any part of the United States or elsewhere incidental to the purposes of the corporation and to acquire by purchase or otherwise, hold, pledge, sell, or otherwise dispose of and deal in and with all kinds of the personal property of every nature and description; to acquire all or part of the property and assets of any person, firm, corporation or association carrying on any business similar or incidental to or capable of being carried on in connection with any business which this corporation is authorized to carry on and to assume all the liabilities of such corporation, person, firm or association and to take over and proceed to conduct or liquidate any business or property so
acquired; to purchase, acquire and hold for investment or otherwise use, sell, assign, transfer or otherwise dispose of and to guarantee any shares of stock, bonds, securities or other obligations of any other corporation or association of this or any other state, territory or country and to aid in any manner any such corporation or association of which shares of stock, bonds, or other obligations are held or in any manner guaranteed by this corporation, and to do any other act or thing permitted by law for the preservation, protection, improvements or enhancement of the value of such shares of stock, bonds securities or other obligations, and, while the owner thereof, to exercise all the rights, powers and privileges of ownership, including the right to vote thereon, and to acquire, hold and dispose of its own shares of stock of any class; to own, acquire, buy or sell inventions, patents and patent applications of the United States and foreign countries, patent rights, privileges, and improvements, processes, secrets and trade marks and to acquire or grant rights and licenses thereunder; to borrow money and from time to time to make and issue promissory notes, bills of exchange, bonds, debentures and obligations and evidences of indebtedness of all kinds when and as the same may be convenient for the accomplishment of the purposes of the company or any of them; and if deemed advisable to secure the same by
mortgage or deed of trust or pledge of any or all of the property or franchises of the corporation.; to carry on any business in ay state or territory of the United States or in any foreign country or place which may in the discretion of the Board of Directors seem capable of being conveniently carried on in connection with the above or calculated directly or indirectly to enhance the value of the company’s property or rights and to do any and all of the above things or any part thereof as principals, agents, contractors or otherwise and by or through agents or otherwise and either alone or in conjunction with others, and generally to attain and further any of the purposes herein set forth; to make, guarantee (so far as may be permitted to corporations organized under the laws of the commonwealth of Massachusetts ) and perform any contracts of any kind and description, and to do any and all other acts and things and exercise any and all other powers which a copartnership or natural person could do and exercise, and which now or hereafter may be authorized by law. The foregoing clauses shall be con strued as both purposes and powers, and the foregoing enumeration of specific powers shall not be held to limit or restrict in any manner the general powers of the corporation. The corporation shall not carry on any business, or exercise any powers, in any state, territory, or country which a similar corporation
organized under the laws of such state, territory, or country could not carry on or exercise, except to the extent permitted or authorized by the laws of such state, territory, or country.

 



 

The Commonwealth of Massachusetts DEPARTMENT OF CORPORATIONS AND TAXATION We, L. Cushing Goodhue, Richard M. Nichols, Leonard Wheeler, Jr. being a majority of the directors of the EASTMAN GELATINE CORPORATION elected at its first meeting in compliance with the requirements of section 10 of chapter 156 of the General Laws, do hereby certify that the following is a true copy of the agreement of association to form said corporation, with the names of the subscribers thereto:— We, whose names are hereto subscribed, do, by this agreement, associate ourselves with the intention of forming a corporation under the provisions of chapter 156 of the General Laws as amended. The name by which the corporation shall be known is EASTMAN GELATINE CORPORATION The location of the principal office of the corporation in Massachusetts is the City of Peabody and outside Massachusetts None IMPORTANT Give the business address of this corporation Peabody, Massachusetts (Street and number. If office building, give room number. City or town.) If such business address is not yet determined give the name and business address of the treasurer or officer responsible for receipt of mail. (Name and complete business address as described above.) The purposes for which the corporation is formed and the nature of the business to be transacted by it are as follows:–

 



 

To carry on a general merchandising, mercantile, commission, trading and/or manufacturing business and any one or more or all of them in any or all of its or their branches and without limiting its said general powers; to buy, sell, import, export, demonstrate, manufacture, process, prepare for market, market, store, advertise and/or otherwise deal in and with gelatines, acidulated bones, prepared phosphates, chemical compounds, glue, hair, hides, skins, leather, fertilizers, greases, oils, extracts for tanning, cleaning, dyeing and other purposes and any and all other things capable of being dealt with in connection therewith; to acquire by purchase, lease or otherwise and to construct, hold, improve, operate, lease, mortgage and sell lands, manufacturing plants, workrooms, shops, salesrooms, warehouses, offices, stores and any other structures in any part of the United States or elsewhere incidental to the purposes of the corporation and to acquire by purchase or otherwise, hold, pledge, sell, or otherwise dispose of and deal in and with all kinds of personal property of every nature and description; to acquire all or part of the property and assets of any person, firm, corporation or association carrying on any business similar or incidental to or capable of being carried on in connection with any business which this corporation is authorized to carry on and to assume all the liabilities of such corporation, person,
firm or association and to take over and proceed to conduct or liquidate any business or property so acquired; to purchase, acquire and hold for investment or otherwise use, sell, assign, transfer or otherwise dispose of and to guarantee any shares of stock, bonds, securities or other obligations of any other corporation or association of this or any other state, territory or country and to aid in any manner any such corporation or association of which shares of stock, bonds, or other obligations are held or in any manner guaranteed by this corporation, and to do any other act or thing permitted by law for the preservation, protection, improvements or enhancement of the value of such shares of stock, bonds, securities or other obligations, and, while the owner thereof, to exercise all the rights, powers and privileges of ownership, including the right to vote thereon, and to acquire, hold and dispose of its own shares of stock of any class; to own, acquire, buy or sell inventions, patents and patent applications of the United States and foreign countries, patent rights, privileges, and improvements, processes, secrets and trade marks and to acquire or grant rights and licenses thereunder; to borrow money and from time to time to make and issue promissory notes, bills of exchange, bonds, debentures and obligations and evidences of indebtedness of all kinds when and as the same may be convenient for the
accomplishment of the purposes of the company or any of them; and if deemed advisable to secure the same by mortgage or deed of trust or pledge of any or all of the property or franchises of the corporation; to carry on any business in any state or territory of the United States or in any foreign country or place which may in the discretion of the Board of Directors seem capable of being conveniently carried on in connection with the above or calculated directly or indirectly to enhance the value of the company’s property or rights and to do any and all of the above things or any part thereof as principals, agents, contractors or otherwise and by or any part thereof as principals, agents, contractors or otherwise and by or through agents or otherwise and either alone or in conjunction with others, and generally to attain and further any of the purposes herein set forth; to make, guarantee (so far as may be permitted to corporations organized under the laws of the Commonwealth of Massachusetts) and perform any contracts of any kind and description, and to do any and all other acts and things and exercis e any and all other powers which a copartnership or natural person could do and exercise, and which now or hereafter may be authorized by law. The foregoing clauses shall be construed as both purposes and powers, and the foregoing enumeration of specific powers shall not be held to limit or restrict in any
manner the general powers of the corporation. The corporation shall not carry on any business, or exercise any powers, in any state, Territory or country which a similar corporation organized under the laws of such state, territory, or country could not carry on or exercise, except to the extent permitted or authorized by the laws of such state, territory, or country.

 



 

The total authorized capital stock with par value is No dollars, Preferred 3,000,000 dollars, Common Preferred None The number of shares without par value is Common None Preferred No dollars The par value of its shares is Common 100 dollars Preferred None The number of its shares with par value is Common 30,000 (Note — State the restrictions, if any, imposed upon the transfer of shares; and, if there are to be two or more classes of stock, a description of the different classes and a statement of the terms on which they are to be created and the method of voting thereon.) (Note —State any other provisions not inconsistent with law for the conduct and regulation of the business of the corporation, for its voluntary dissolution, or for limiting, defining or regulating the powers of the corporation, or of its directors or stockholders, or any class of stockholders.)

 



 

First Names Should be Written in Full Initials and abbreviations are not sufficient (If seven days’ notice is given, use the following form.) The first meeting shall be called by of (If notice is waived, use the following form.) We hereby waive all requirements of the general laws of Massachusetts for notice of the first meeting for organization, and appoint the 19th day of August, 1930, at Five o’clock P.M., at 84 State Street, Top Floor, Boston, Mass. as the time and place for holding said first meeting. The names and residences of the incorporators and the amount of stock subscribed for by each are as follows:— City or Town of Amount Subscribed For Name Residence Preferred Common L. Cushing Goodhue, Boston, Massachusetts, No 1 Richard M. Nichols, Cambridge, Massachusetts, No 1 Leonard Wheeler, Jr., Cambridge , Massachusetts, No 1 In Witness Whereof, we have hereto set our hands, this 19th day of August in the year nineteen hundred and thirty. L. Cushing Goodhue Richard M. Nichols Leonard Wheeler, Jr.

 



 

That the first meeting of the subscribers to said agreement was held on the 19th day of August in the year nineteen hundred and thirty. That the amount of capital stock now to be issued is no shares of preferred stock, 3 shares of common stock, to be paid for as follows:— SHARES PREFERRED SHARES COMMON In Cash: In full None 3 By instalments Amount of instalments to be paid before commencing business In Property: Real estate: Location Area Personal Property: Machinery Merchandise Bills receivable Stocks and securities Patent rights Trade marks Copyrights Good will * Services * Expenses * State clearly the nature of such services or expenses and the amount of stock to be issued therefor. * Services must have been rendered and expenses incurred before stock is issued therefor.

 



 

The name, residence and post-office address of each of the officers are as follows:— City or Town of [Business] Name of Office Name Residence Post-Office Address President, L. Cushing Goodhue, Boston, Massachusetts, 389 Beacon St. Treasurer, Richard M. Nichols, Cambridge, Massachusetts, 472 Broadway Clerk, Leonard Wheeler, Jr., Cambridge, Massachusetts, 22 Chauncy St Directors, L, Cushing Goodhue Richard M. Nichols Leonard Wheeler, Jr. In witness WHEREOF AND UNDER THE PENALTIES OP PERJURY, we have hereto signed our names, this 19th day of august in the year 1930. Richard M. Nichols Leonard Wheeler, Jr., L. Cushing Goodhue

 



 

STAMP] Eastman Gelatine Corporation [ILLEGIBLE] Articles of Organization General Laws, Chap. 156, Sect. 10 Filed in the office of the Secretary of the Commonwealth, and Certificate of Incorporation issued. Aug. 19, 1930 I hereby certify that it appears, upon an examination of the written articles of organization, the agreement of association, the by-laws and the records of the incorporators duly submitted to me, that the requirements of chapter one hundred and fifty-six of the General Laws as amended, relating to the organization of corporations have been complied with, and I hereby approve said articles this 11th day of August -A.D. 1930 /s/ [ILLEGIBLE] Commissioner of Corporations and Taxation Charter to be sent to Fee1/20 of one per cent of authorized capital with par value, and one cent a share for all authorized shares without par value, but not less than $50. –Gen. Laws, Chap. 156, Sect. 53.

 



Exhibit 3.1.3

EASTMAN KODAK INTERNATIONAL CAPITAL COMPANY, INC. CERTIFICATE OP INCORFORATIOM Incorporated urvJsr the la of the State of Delaware

 



 

CERTIFICATE OP INCORPORATION OF EASTMAN KODAK INTERNATIONAL CAPITAL COMPANY, INC, The undersigned, for the purpose of organizing a corporation under the General Corporation Law of Delaware, does hereby certify: FIRST: The name of the corporation is: * EASTMAN KODAK INTERNATIONAL CAPITAL COMPANY, INC. SECOND: The address of the corporation’s registered office in the State of Delaware is No. 100 West Tenth Street, in the City of Wilmington, County of New Castle, and the name of its registered agent at such address is The Corporation Trust Company. THIRD: The nature of the business or purposes to be conducted or promoted by the corporation is to engage in any lawful act or activity for which corpora- tions may be organised under the General Corporation Law of Delaware. FOURTH: The total number of shares of stock which the corporation shall have authority to issue is Ten Thousand (10,000), which shares shall be of one class, shall be designated Common Stock and shall be without par

 



 

-2- value. FIFTH: The name and mailing address of the Incorporator Is Justin Doyle, One Exchange Street, Rochester, New York 1461*1. SIXTH: For the management of the business “and for the conduct of the affairs of the corporation, and in further definition, limitation and regulation of the powers of the corporation and of its directors and stockholders, it is further provided: 1. Tl.^ election of directors of the corpor ation need not be by written ballot unless the by-laws so require. 2. In furtherance and not in limitation of the powers conferred by the laws of the State of Delaware, the Board of Directors is expressly authorized and empowered to make, alter, amend or repeal the by-laws of the corporation, in any manner not inconsistent with the laws of the State of Delaware or the Certificate of Incorporation of the corporation. IN WITNESS WHEREOF, I have signed this certifl- t# cate this ^9L7day of March, 1968.

 



 

STATE OF ri&w YOfU^) ,,,, ‘ COUWTY OF MONROE } ts:= : BS IT REMEMBERED, that on this 33 *” day of March, A.D. 1968, personally came before me, a Notary Public for the State of New York, Justin “Doyle, party to the foregoing Certificate of Incorporation, known to me personally to be such, and acknowledged the “said Certificate to be his act and deed and that the facts stated therein are true. GIVEN under ray hand and oo-al of offioo the day and year aforesaid. A ROGER H. KESSEL, * *My Public in the SUte of New Yttfc NROE COUNTY. N.Y. s !^^

 



Exhibit 3.1.4

CERTIFICATE OP IMOORPOPATION OP Far East Development Ltd. FIRST. The name of the corporation is Far East Development Ltd* SECOND. The address of the corporation’s registered office in the State of Delaware Is No. 100 West Tenth Street in the City of Wilmington, County of New Castle. The name of its registered agent at such address is The Corporation Trust Company. THIRD. The purpose of the corporation is to ngage in any lawful act or activity for which corporations luay be organized under the General Corporation Law of Delaware. FOURTH. The total number of shares which the corporation shall have authority to issue is 1,000 shares of Common Stock, and the par value of each of such shares of *1.00 per share. FIFTH. The name and mcillng address of the incorjsorator is Walter ~. Gilges, 3^3 State Street, Rochester, New York 11650. SIXTH. The board of directors of the corporation is expressly authorized to make, alter or repeal by-laws of the corporation.

 



 

SEVENTH. Elections of directors need not be by written ballot’except and to the extent provided in the by-laws of the corporation. TEE UNDERSIGNED incorporator hereby acknowledges that the foregoing certificate of incorporation is his act and deed and that the facts stated therein are true. S«pt«nb«r 18, 1980. VJ Jka^- F. ___Walter P. Qilges

 



Exhibit 3.1.5

A359255 F ! L 6 D CERTI FICATE ‘” of RESTATED ARTICLES OF INCORPORATION f% fft Jj W , Sc .f tff d $’ ! OCT191988 OF FPC INC. MARCH fCfffi tU, We, Joerg Agin the Chairman and J. K. Robinson the Assistant Secretary of PPC Inc., a corporation duly organized and existing under the laws of the State of California, do hereby certify: That they are the Chairman and the Assistant Secretary, respectively of FPC Inc., a California corporation, formerly Metro Film Products. That the Articles of incorporation of Metro Film Products were filed by the Secretary of state on the 28th day of April, 1980, That & restatement of the Articles of Incorporation of this corporation has been approved by th ? board of directors. That the restatement of the Articles of incorporation shall be as said articles are amended through the date of the filing of this certificate. That these Restated Articles of Incorporation do not Iter or amend in any respect the Articles of Incorporation of this corporation and that pursuant to Section 910 of the California Corporations Code these restated articles may be approved by the board of directors alone and do not require the approval of the outstanding shares.

 



 

That the following sets forth the text of the articles of incorporation of this corporation as amended to the date of this certificate in full: ONE: The name Of this corporation shall be FPC Inc. TWOt The purpose of this corporation is to engage in any lawful act or activity for which a corporation may be organized under the General Corporation Law of California other than the banking business, the trust company business or the practice of a profession permitted to be incorporated by the California Corporations Code. THREE; The corporation is authorized to issue only one class of shares of stock and the total number of shares which this corporation is authorized to issue is 7,500. Each of the undersigned declares under penalty of perjury that the statements contained in the foregoing certificate are true of their own knowledge. Executed at Rochester, New Yorfc, on October 12 , 1988. yy JrfaxS/Agxn,4’Chairman yy / r s \ ‘ J, K. Rqjsinson, Assistant Secretary -2-

 



 

ARTICLES OF INCORPORATION PR 2 8 I960 OF METRO FILM PRODUCTS uv;CH rats w. ONE: The name of this corporation shall be: METRO FILM PRODUCTS two; The purpose of this corporation is to engage in any lawful act or activity £or which a corporation may be organized under the General Corporation Law of California other than the banking business, the fcrust company business or the practice of a profession permitted to be .incorporated by the California Corporations Code. TJtREE; The name and address in the State of California of this corporation’s initial agent for service of process is: Irving Fuller, 3602 Crenshaw Boulevard, Los Angeles, California 90016. The corporation is authorised to issue only of shares of stock and the total number of shares which this corporation is authorized to issue is 7,500. FIVE i Before there can be a valid sale or transfer of any of the shaves of this corporation by the holders thereof, the holrter of the shares to be sold or

 



 

transferred shall first give notice in writing to the secretary of the corporation of his intention to sell or transfer such shares. Said notice shall specify the number of shares to be sold or transferred, the pr ce per share and the terms upon which such holder intends to make such sale or transfer. The secretary shall, within five (5) days thereafter, mail or deliver 9 copy of said notice to each of the other shareholders of record of this corporation. Such notice may be delivered to such shareholders personally or may be nailed to the last known addresses of such shareholders, as the same may appear on the Docks of this corporation. Within twenty (20) days after th mailing or delivery of said notice to such shareholders/ any such shareholder or shareholders desiring to acquire any part or all of the shares referred to in said notice, shall deliver by mail or otherwise to the secretary of this corporation, a written offer or offers to purchase a specified nuraber or numbers of such shares at the price and upon the terms stated in such notice. If the total number of shares specified in such offers exceeds the number of shares referred to in said notice, each offering shareholder shall be entitled to purchase such proportion of the shares referred to in said notice to the secretary, as the number of shares of this corporation which he holds bears to the total number of shares held by -2-

 



 

such shareholders offering to purchase the shares referred to in said notice to the secretary. If all of the shares referred to in said notice are not disposed of under such apportionment, the secretary shall immediately notify the offering shareholders that there are undisposed of shares and such shareholders shall have five (5) days in which to agree among themselves as to the purchase of such undisposed of shares and notify the secretary o£ such agreement. If all of the shares referred to in the original notice are disposed of pursuant to the provisions of this Article FIVE, the secretary shall, within thirty (30) days after receipt of the original notice, notify the holder of the shares to be sold or transferred of the election of the other shareholders to purchase all, but not less than all, of the shares to be sold or transferred. In the event the procedures specified in this Article fail to result in offers to purchase all of the shares to b sold or transferred! then the shareholder desiring to sell or transfer such shares may dispose of all of such shares of stock referred to in said notice to any person or persons he may desire within ninety (90) days after receipt of the original notice by the corporation? provided, however, that he shall not sell or transfer such -3-

 



 

shares at a lower price or on terms wore favorable to the purchasers or transferees than those specified in said notice. Any sale or transfer, or purported sale or transfer, of the shares of the corporation shall be null, and void unless the terms, conditions and provisions of this Article FIVE are strictly observed and followed. SIX: Each shareholder or subscriber to the stock of this corporation shall be entitled to full preemptive or preferential rights, as such rights have heretofore been defined at common law, to purchase and/or subscribe for his proportionate part of any shares which may be issued at any time by this corporation. DATEDs April 25, 1980. Ti. YvonnejXLa’ Rose Incorporator

 



 

I hereby declare that I am the person who executed the foregoing Articles of Incorporation, which execution Is my act and deed. H. Yvonne X& ftose V -5-

 



 

CERTIFICATE OF AMENDMENT AUg 2 9 1988 OF —” ‘ - — ARTICLES OF INCORPORATION OF METRO FILM PRODUCTS We, Jcerg Agin the Chairman of the Board and J K Robinson the Assistant Secretary of Metro Film Products, a corporation duly organized and existing under the laws of the State of California, do hereby certify; 1. That they are the Chairman of the Board and the Assistant Secretary, respectively, of Metro Film Products, a California corporation. 2. That an amendment to the Articles of Incorporation of this corporation has been approved by the Board of Directors. Sn- of state 3. The Articles of Incorporation of this corporation are Amended by striking out Articles Five and Six which read as follows:

 



 

FIVE: Before there can be a valid sale or transfer of any of the shares of this corporation by the holders thereof, the holder of the shares to be sola or transfer-red shall first give notice in writing to the secretary of the corporation of his intention to sell or transfer such shares, said notice shall specify the number of shares to be sold or transferred, the. price’ per share and the terms upon which such holder intends to make such sale or transfer, tfhe secretary shall, within five (5) days thereafter, mail or deliver a copy of said notice to each of the other share -holders of record of this corporation. Such notice may be delivered to such shareholders personally or may be mailed to the last known addresses of such shareholders, as the same may appear on the books of this corporation. Within twenty (20) days after the wailing or delivery of said notice to such shareholders, any such shareholder or shareholders desiring to acquire any part or all of the shares referred to in said notice, shall deliver by wail or otherwises to the secretary of this corporation, a written offer or offers to purchase a specified number or numbers of such shares at the price and upon the terras stated in such notice. If the total number of shares specified in such offers exceeds the number ot’ shares referred to in said notice, each offering shareholder shall be entitled to purchase such proportion Of the shares referred to in said notice to the
secretary, as the number of shares of this corporation v/hich he holds bears to the total number of shares held by -2-

 



 

such shareholders offering to purchase the shares referred to in said notice to the secretary. If all of the shares referred to in said notice are not disposed of under such apportionment, the secretary shall immediately notify the offering shareholders that there are undisposed, of shares and such shareholders shall have five (5) days in, which to agree among themselves as to the purchase of such undisposed of shares and notify the secretary of such agreement. If. all of the shares referred to in the original notice are disposed of pursuant to the provisions of this Article FIVE, the secretary shall, within thirty (30) days after receipt of the original notice, notify the holder of the shares to be sold or transferred of the election of the other shareholders to purchase all, but nob less than all, o£ the shares to be sold or transferred. In the event the procedures specified in this Article fail to result in offers to purchase all of the shares to be sold or transferred, then the shareholder desiring to sell or transfer such shares may dispose of all of such shares of stock referred to in said notice to any person or persons he may desire within ninety (90) days after receipt of the original notice by the corporation; providedt however, that he shall not sell or transfer such -3-

 



 

shares at a lower price or on terms raore favourable to the purchasers or transferees than those specified in said notice, Any sale or transfer, or purported sale or transfer, of the shares of the corporation shall be null and void unless the terms, condition; and provisions of this Article five are strictly observed and followed SIX; Each shareholder or subscriber to the stock of this corporation shall be entitled to full preemptive or preferential rights, as such rights have heretofore been defined at common law, to purchase and/or subscribe for his proportionate part of any shares which may be issued at any time by this corporation -4-

 



 

4. That the sole shareholder has adopted said amendment by written consent. That the wording of said amendment as approved by the written consent of the sole shareholder is the same as that set forth in Article 3 of this Certificate, That said written consent was signed, by the holder of all outstanding shares of the corporation. 5. This certificate shall become effective on filing Each of the undersigned declares under penalty of perjury that the statements contained in the foregoing certificate are true of their own knowledge. Executed at Rochester, New vork on Augustota, 1988. By By of tho v ,j K. Robinson Assistant Secretary

 



 

A359254 CERTIFICATE OP AMENDMENT nr,T — OP vt 1 ARTICLES OP INCORPORATION OF METRO FILM PRODUCTS We, Joerg Agin the Chairman of the Board and J, K. Robinson the Assistant Secretary of Metro Film Products, a corporation duly organized and existing under the laws of the State of California, do hereby certify: 1. That they are the Chairman of the Board and the Assistant Secretary, respectively, of Metro Film Products, & California corporation, 2. That an amendment to the Articles of Incorporation of this corporation has been approved by the Board of Directors. 3. The amendment So approved by the Board of Directors is as follows: Article One of the Corporation’s Articles of Incorporation be amended so as to read as follows: ONE; The name of this corporation shall be PPC Inc. 4. That the sole shareholder has adopted said amendment by written consent. That the wording Of said amendment as approved by the written consent of the sole shareholder is the same as that set forth in Article 3 of this Certificate. That said written consent was signed by the holder of all outstanding shares of the corporation.

 



 

5. This certificate shall become effective on filing, Each of the undersigned declares under penalty of perjury that the statements contained in the foregoing certificate are true of their own knowledge. Executed af Rochester, New York on October ‘ — 1988. ro J rg . Chairman of the Board JV K. Robijison Assistant secretary 2-

 



Exhibit 3.1.6

RESTATED CKKTIFICATI OF nCOBPOMTIOM or f9107 0300 035 “ ROO&X CaXIBUUUI, LXmMTXU Under Section 807 of.the Business Corporation Law. Ws, Paul I|. Oroeeehel, being the Vioe President, and Gary p. VanGraafeiland, being the Secretary, of Kodak Caribbean, Limited, in accordance with Section §07 of the Businsas Corporation Law, do hereby oertifyt 1. The name of the corporation 1m Kodak Caribbean, Limited. It was formed under the name, Kodak Puerto Rico, Limited. fer 2. The Certificate of Incorporation was filed by the Department of State on June 6, 19S . . 3. The Certificate of Incorporation as heretofore amended is further amended as follows: (a) to amend article 2 so as to replace the purpose or purposes for which it was formed with e more moder statement. In order to effect the foregoing, article 2 is hereby amended to read as follows: “2. The purposes for which it is formed are to engage in any lawful act or activity for which corporations may be organized under the Business Corporation Lew, provided that it is not formed to engage in any act or activity requiring the consent or approval of any state official, department, board, agency gav other body, without such consent or approval firs Being obtained (b). tp delete article 4 with respect to the ela of h r s, (c) to amend article 5 so as to modernise the article, and renumber it article 4. ” — in order to effect the
fofsgeiag, article 5 is hereby amended to read aa follows: / 4. The office of the corporation in Cam state of York is to be located in the Oommty of Maau’oe, an address to which the asttriitaTy o? State shell ms3tt of process in any mot torn or proceeding corporation which may be msrved amorn him Is Street, Koobeeter, mew Terk AC ,a earns.

 



 

(d) to dalata articia c stating that tit duration of tit corporation is parpatnal, sinoa tha asjnass corporation Law providaa that tha duration of a corporation is parpatual in tha ahaanoa of provision to tha contrary in tha Cartlficata Incorporation (a) to dalata articia 7 ralating to tha diractora. and post (f) to dalata article rela___off tea addrassaa of tha initial and post of (g) to dalata articia 9 ralating to tha offica address of aach subscribar and subacribad. r (h) to dalata articia 10 stating tha ago, cltixanahip and residence of ona or nora subscribers or diractors of tha corporation. (i) to renunber articia 11 which designates tha secretary of stata of Maw York as tha agent of tha corporation upon “ whoa procasa aay ba seized aa articia S. (j) to dalata articia 12 granting power to tha hoard of diractors to appoint a legal noveoeejta&ive before aay authority in Pusrto Rico, ainoa sooh povar is part of tha power of managaaant’ confarrad en tiM board of diractora by law. ‘ (X) to dalata articia 19 stating that a diractor naad not ba a stockholder, sinoa tha Hiistnsss Corporation Law doas not require a diractor to ba a stockhoiaar. 4, The text of the Cartif icata of laoorporatioa, aa heretofore aaendad, is hsuafcy restated aa farther Corth in tells to ra d aa harain aat forth l. TtMt na a of tha corporation ia Kodak Caribbaan , 2. Tha purpoaaa tor which it ia fm.aad ara to in any lawful act or activity Cvr aaidh aay ba organ iaad ttnaar
tiM sa providad that it la not foraiad ta angaaa i any activity ragoiring tha coMMMit ar aancoval of atata official, body, without suoti obtainad, 4. roa is e ha In h

 



 

addraaa to vfeiob tfca tapr alary off Btato .avail Mil a copy of proooaa An any etio o tho corporation uhlan y M stroot, Koohootor, N v tack 5. Soorotazy of t to of ! dacignatod tlto Jtjmut of ttw whom prooooo in aay otion or ay b oorvod.” Ctaito of York n it by ootloe of 5. cortificato of th board foliowod by oetion of th fcoKoro of all out: tandin9 b roo ntitlod to XH WITWBS8 causod this oortifioato to ba it vica Praaidant, and Oary 9 S cr tary, thia 7th day of ! lajat, it a affir tha atatopanta oontainod baroin as penaltiaa of parjury. , i

 



 

CSC 45 . CU&rlf 1CA-TC OF or cowk atxc i or KOOML C tes o / We, the underei rwsd, the Vice President of Koctafc Caribbean. Limited auad. the Secretary tljfereof hereby of t&e oorpo aticai i Kodak Caribbean. “ 2% O rrtific Jte of Iracbrporation wa filed by ;the of State on Jun 6, 195C. 5. 1 of th Certiflc t of Incorporation refer to th corporate name i iaead d to re d as 1. Ttoe n w of the corporation ia Kodak America , Utd. “ ‘ by action out t odlng Mun% entitled to vote. U p rl ry. IS ViITWSfiB thie tenth day x f KODAK CXRIBgEAK, LIMITED By tra have eub ori,bed thia certificate” 1 7, and we affirm that the ! contained herein ‘are true under the penaltiea -of

 



Exhibit 3.1.7

JUN-08-00 THU 12=15 PM GERALD WEINBERG P.C. STATE OF DELAWARE SECRETARY OF STATE DIVISION OF CORPORATIONS FILED 10:45 AM 06/06/2000 001287638 — 3241322 CERTIFICATE OF FORMATION KODAK AVIATION LEASING LLC J5JLBST; The name of the limited liability company is KODAK AVIATION LEASING LLC. SECjQMIL. Its Registered Office is to be located at 1209 Orange Street, Wilmington, Delaware 19801 in the county of New Castle. The Registered Agent in charge thereof is The Corporation Trust Company. I, THE UNDERSIGNED, for the purpose of forming a limited liability company under the laws of the State of Delaware, do make, file and record this Certificate, and do certify that the facts herein are true, and I have accordingly hereunto set my hand this 1st day of June, 2000. JStorney in Fact LAWRENCE A. KIRSCH 90 State Street Albany, New York

 



Exhibit 3.1.8

May-31-20Q1 OJMOpm From-COOLEY GODNAfiD +21 T-683 P.004/005 F-340 EXHIBIT A Amended and Restated Certificate of Incorporation of Ofoto, Inc. A Delaware Corporation FIRST: The name of the corporation is OFOTO, INC. (the “Corporation . SECOND: The address of the Corporation’s registered office in the Stale of Delaware is 1209 N. Orange Street, County of New Castle, Wilmington, DE 19801. The name of its registered agent at such address isthe Corporation Trust Company. THIRD: The purpose of the Corporation is to engage in any lawful act or activity for which corporations may be organized under the General Corporation Law of Delaware. FOURTH: The Corporation is authorized to issue one class of shares to be designated ''Common Stock”. The number of shares of Common Stock authorized to be issued is one hundred (100). The Common Stock shall have a par value of $ 0.0000001 per share. FIFTH: In furtherance and not in limitation of the powers conferred by statute, the Board of Directors is expressly authorized to make, alter, amend or repeal the bylaws of the Corporation. SIXTH: The election of directors need not be by written ballot unless a stockholder demands election by written ballot at the meeting and before the voting begins or unless the bylaws of the Corporation so provide. SEVENTH: To the fullest extent permitted by the General Corporation
Law of Delaware as the same exists or as may hereafter be amended, no director of the Corporation shall be personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director. Neither any araeaduieni nor repeal of this Article Seventh, nor the adoption of any provision of this Certificate of Incorporation inconsistent with this Article Seventh, shall eliminate or reduce the effect of this Article Sevemh in respect of any matter occurring, or any cause of action, suit or claim thai, buc for this Article Seventh, would accrue or arise, prior to such amendment, repeal or adoption of an inconsistent provision. EIGHTH: The Corporation shall not be subject to or governed by the provisions of Section 203 of the General Corporation Law of Delaware, or any

 



 

May-31-2001 03:10pni Fron-COOlEY GODWARP Z1 T-6B3 P.005/005 F-340 amendment or successor provisions thereto, with respect to business combinations between the Corporation and interested stockholders. NINTH: The Corporation reserves the right at any time, and from time to rime, to amend, alter, change or repeal any provision contained in this Certificate of Incorporation, and other provisions authorized by the laws of the State of Delaware at the time in farce may be added or inserted, in the manner now or hereafter prescribed by la\v; and all rights, preferences and privileges of whatsoever nature conferred upon stockholders, directors or any other persons whomsoever by and pursuant to this Certificate of Incorporation in its present form or as hereafter amended are granted subject to the rights reserved in this article.

 



 

FROM CORPORATION TRUST fllLM. TEAM #2 (FED 2.25’05 13:41/ST.13:21/NO. 4863796204 P 2 CERTIFICATE OF AMENDMENT OF CERTIFICATE OF INCORPORATION OF OFQTO. INC. 4 I Ofoto, Inc,. a corporation organized and existing under and by virtue of the General Corporation law of the State of Delaware, DOES HEREBY CERTIFY; FIRST: That the Board of Directors of said corporation, by the unanimous written consent of its members, filed with the minutes of the Board adopted a resolution proposing and declaring advisable the following amendment to the Certificate of Incorporation of said corporation: RESOLVED, that the Certificate of Incorporation of Ofoto, Inc. be amended by changing Article I thereof so that, as amended, said Article shall read as follows: “The name of this corporation is Kodak Imaging Network, Inc” SECOND: That m lieu of a meeting and vote of stockholders, the stockholders have given unanimous written consent to said amendment in accordance with the provisions of Section 228 of the Genera) Corporation Law of the State of Delaware. THIRD; That the aforesaid amendment was duly adopted in accordance With the applicable provisions of Sections 242 and 228 of the General Corporation Law of the State nf Delaware. IN WITNESS WHEREOF, said Ofoto, Inc. has caused this certificate to be signed by Catherine McCabe its
Secretary, this 22nd day of February. 2005 OFOTO, INC. By. Catherine McCabe, Secretary State of Delaware Secretary of State Division of Corporations fleliw-ntd 01:40 PM 02/25/2005 FILED 01:14 PM 02/25/2005 SRV 050159978 — 3059736 FILE SBD-i IQ/lO’d Jtt-i im-m-m

 



Exhibit 3.1.9

CSC 45 f 950306 RESTATED CERTIFICATE OF INCORPORATION OF KODAK (NEAR EAST), INC. We, Andre P. Nahag, being the President, and Gary P. Van Graafeiland, being the Secretary;of KsaaK CNeajr Inc., in accordance with Section 807 of the Business “ :. Corporation Law of the. State/of New York, do hereby certify: 1. The name of the corporation is Kodak (Near East), Inc. 2. The Certificate of Incorporation was filed by the Department of State on December 3 The Certificate of ?p follows: (a) to” amend article 2 so as to replace the purpoae’ or’ purposes for which it was formed with a. more.modern statement.”‘In order tics” “effect the foregoing, article 21 i’ g ‘hereby amended to read as follows 2. Th,e purposes for which .it is formed are to e’n’gatge in any lawful act or activity for which corporations may ,be organized under the Business Corporation provided that’ it is nor formed to engage in any; activity requiring the consent or approval of any official, department, board, agency or other body, without such consent; or approval, firat being 4b) ‘article 4 so as”. to. .modern’ize the:rartieie. In order to effect the foregoing,., article. 4 is hereby. amended to read as follows: 4. The office of the corporation in the State York is . to i a... located .iii :.isiie addrea teo which the. Secretary o: copy of process in any action or 3.1.9Kodak Near East COI.gdf

 



 

corporation which may be” served ppon (c) to dilete article 5 seating thafc Bhe dt .corporation ia perpetualr fl4 nc the Business provides that the duration of a the absence of provision to.ttu x; ‘. y. of I ncorpbrat ion.(d) to delete articles6 relating to the number of r directors, (e) to delete article “7 relating to~tKe” nanies~and poet ; offid addresses of the initial directors. addresses of the initial directors. to” delete 8 relating to the names and post, off ice subsccibej and the number of ohareg, lsl to cleTerp artlcle 9 stating; the age,“c’itizen8hlp .and7 residence of one J1 corporat ion., (f)to numberafEicIie aa~as~articie 5 . gr njbtrig powier to. . tS ‘ (i) ~ to deletedirectors to appoint j egaj. represencapxve Bfexpre sany.vi rjj isSZ S authority in any country in” the Near, East ‘or’ felae§ r Ta i JTIJ yE since’ such.power is part of the power” ofconf erredJbn fche board be a to delete article :L2 4. aB hereln set forth The, name of the Inc. in nn’y.lawful act if 3.1.9Kodak Near East COI.pdf

 



 

provided thaff it is nor formed to ,engage,ULa anff ac e ‘ official, department, board, agency or other body, without such coneSRT~of “approval first beingtfte agarjegatenumber o h ll nav’ . tneTRIEKbrity to Hundred Dollars ($10(HVeach 4. ‘ the is, jjJeL.“bR£iQcatftd 4.n~the County of Monroe, and the address to which the Secretary of state shall mail a copy of process in iany action or proceeding against the corporation which may b served upon~hin\ is 343~§tSte Street,Rochestearr .5. The Secreja.ry of. Stj e. .xifc t ~S ~e v hfereby designated as agent of the corporation upon process in any action or proceeding, iagainst it ttriy be served. L:. These amendmentfl anil the. Incorporation Jwere authorized IN WITNESS this ‘certificate to be signed by Pfes£d:§Rt , and ‘ ary P.r Van ;78 day of Febfuary, 1995 Jaji&£ W 3.1.9Kodak Near East COI.pdf
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and printing of motion f ricture film; to operate motion toxieal -in, acquire by lease or otherwise, and to b’teherwise dispose of to others,, photographic motion picture ilffls’ S 7film rights; to.’, make motion pictures.; to .manufacture, otherwise acquire, and to sell .nd deal in, both at wholesale all kinds of photographic materials, igoods , wares and all “other goods, wares and merchandise which may be required for the Company’s business, or which- may seem capable of being profitably used or dealt in in connection therewith; to carry on said business the Phi iippine_Jt lands’..or ..elsewhere—a-ntt -to-’BsTablish nd maintain a; 3, The amount of the capital stock is to ($50,000.00)’. 4. The. capital stack is fco consi-s,t of the - -par value-of &ne Eiandred Dollar ? Be’1 of the same class 4 Tnoiis.a 6 Dolili t hurjdred (SQO)~ shae’s :’ -. — “’ eacH, 3.1.10 — Kodak Philippines COI.pdf

 



 

5. The office of the corporation is to be located;jLnf t ty PlWhes r,’in the’County of Monroe and State of? |iw Vor’k Ifts duration is to be perpetual. The number of its directors is to be five (5). ___8. The names and ‘post-office addresses of the aire“ctors, until the first annu&l meeting of-the stockholders, are as fM’lows:- NamesV’- . Post-Offibe Addresses,. CTiarles BU, .Arth|i- p[.-: Pttii’, DQmi|iSgo E, Delgado, Rudd|ph Spefcli, Robinson, 345 State Stfeqt, mz sM i assss 348 .Btat e Stl 343’-State Sti ‘ee“t, 343 State StreetT, -Rd fbte’, 9i The &ames and post-office address of each subscriber ip Certificate of Incorporation and a statement of the number of shares stock which he agrees to take are as f onflows! ‘ Mames. Addresses. Charles 3?. Ames, 343 State St.,Rochester,.B ,Y. Arthur a. Baul, 343 State St.,Rochester, 1 1 i Domingo E. Delgado, 343 State St.,Rochester, Rudolph Speth., 345 State St. ,RoGhester,B.I. Hilton K. Robinson, 343 State St.,Rochester,X.Y. 10. All of the subscribers to this Certificate are of full age; at least .two-thirds of them are citizoM of tlM         .United States, and at least one of them is a resident of the $tate~ of New York. All of the persons, named as rdirectora. are of full age, and at least one of them is a citizen of the United States and a resident of the State of New. York.11. The proper-ties and management of the business of this corpora tion shall be placed -in the hands
of the Board of Directors, who shall have full powe.rs of administration and shall make authorize’any .dontratfts which -will be necessary or desirable in iffe development- the business of the cprporation.

 



 

elsewhere, with full power of attorney frhlch the Philippine l , gfi trt Siw f to grant tq an e i,/B?:-s jrs,-! a sentatioia in .tfce -j t m i ?i& G1 , we have, made, duplicate, day of “ this Cert

 



 

On this 29th day of 1027, before me the scriber personally appeared Charles F. Ames, Arthur H. E. Delgado, Hudolph Speth and Milton K. Robinson to me

 



 

Certificate of Increase of Capital Stock and of Number of Shares . Kodak Philippines Pursuant to Section -Thirty .-six of • We, the undersigned, constituting the holders of record of all of the outstanding’ shares of Kodak · capital .stock and of number of shares of said 1. . The name of this.corporation is KODAK 2. The certificate of incorporation was in the office of the Secretary of State on file second day of December, 1987. capital stock is Fifty Thousand Dollars 4. The total nuaber.of shares wkich.thercorporation

 



 

increased is One hundred Thousand Dollars . The. total number of shares, including. those previously authorized, which the corporation may hence forth have is one thousand (1,000), all of which, as here tofore,’ are to be of the. par value of One Hundred Dollars ($100.00) each, and all of which shall be of the same class IN WITNESS WHERE OF, we have made, and subscribed this certificate in duplicate, this 14th day of October EASTMAN KODAK CPMPANY By On this 14th day 14th October,.1931 before me the suscrober, personally me that he resides in the City of he is one of the Vice the corporation described in and which executed the

 



 

STATE.OF NEWYORK: CITY OF ROCHESTER: Milton K. Robinson, being duty sworn; deposes and says: That tie is the Secretary of Kodak Phllippinesy Ltd. the corporation mention arid described in the fore going certificate; that the persons who have executed the foregoing certificate constitute the holders of record of all the Outstanding shares of said corporatlon entitled to vote-thereon. Sworn to before me this day of October, 1931.

 



 

of Puesuant to Section Thirty-six relation to the proceedings provided for in this does hereby certify as follows: 1. the name of the corporation is Kodak Ltd. 2. . The certificate of incorporation was filed in the Office of the Secretary -of State of the state of New York 3. The certificate of incorporation of this corporation is amended to effect one or more of the changes York, to wit: to change the number of its :and to increase the ajnouixt of its-capital stock The certificate of incorporation 3 and 4 thereof that the

 



 

par value of one hundred Dollars IN WITNESS WHEREOF the and acknowledged this cerificate this State of New York County of Monroe: ss. City of Rochester: On the 21th day of October, personally came D. Mc.Master, to me sworn, did depose and say New York that he is a Vice persident of East the corporation described in and which ment; that he knows the seal of said affixed to said -instrument is such corporate seal; that it was by order of the Board of DJ-rectors of said .corporation, and that he signed his name therto

 



 

book of said corporation that the persons who have executive Subscribed and sworn to before me this 26th say of october, 1950. STATE OF NEWYORK: SS. COUNTY OF MONROE A. STUBER,“being duly svorn, deposes. And says THAT HE is the.ViCe-President of Kodak Philippines, Ltd., the corporation named in the annexed certificate of amendment of certificate of incorporation increasing the number of shares and capital stock of said corporalon pursuant to Section Thirty-six of the Stock Corporation         .Is. thereby authorised ,to. issue is

 



 

if the gloak Corporation Law; that the .muribep of which the corporation is hereby authorized to issue is one Subscribed and sworn to Before me this 26th day of october, GERTRUDE NATARY PUBLIC IN THE MONROE COUNT MY COMMISSION EXPIRES MARCH 1952

 



 

Certificate of Amendment of Certificate of Incorporation of KODAK PHILIPPINES, LTD. Pursuant to. Section Thirty-six of the Stock Corporation Law 1 The undersigned being the holder of record of all the If, outstanding shares of the corporation entitled to votys ,with relation “to the proceedings provided for in this certificate does hereby certify as follows: 1. .The name of the coVporation is K 5dak Philippinea, 2. The certificate of .incorporation was filed in the office of the Secretary of State of the State of New York the 2nd day of December, 1927. 3. The certificate of is hereby amended to effect one or more.of the changes authorized by Subdivision 2 of Section 35 of the Stock Corporation,Law of if New York, to wit: to change the ntuiiber of its Authorized shares, and to “increase the amount of its capital stock. 4. The certificate, of incorporation as previously. filed j; and as. heretofore amended provides in Articles 3 and. A thereof that the. amount of the capital stock is Two hundred fijfty. thousand .Dollars ($250,000) to consist of two thousand five hundred (2,500) shares of the par value of One hundred Dollars 5. The Certificate-of incorporajtion is hereby further amended so that Articles 3 and 4 thereof shall read as follows:

 



 

The capital stock shall consist of six thousand (6,000) shares of the par value ‘of” One hundred Dollars ($1000.00) each, all of which are to be- of .the featfie class. IN WITNESS WHEREOF the undersigned-has .subscribed and State of New York County of Monroe City of Rochester On the 30th day of April in the year 1963 before brighton, New York; that he is a Vice Company, the corporation described in and which executed the above instrument; that he knows the seal of said corporation that the .seal affixed to said sucfiTcorporate seal; that it was so, affiixed fey order of: the Board of Directors of said corpor- GLR.TBUftE .S. PEER NOTARY.PUBLIC STATE. OF NEW YORK-COUNTY OF MONROE

 



 

STATE OF NEW YORK COUNTY OF MONROE W. F. SHEPARD being duly sworn deposes and he is the Secretary of Kodak Philippines, Ltd., and that-the persons who/have executed the foregoing certificate constitute , in person the holders of record of all of the outstanding shares of said cprporation ings provided for in such certificate Subscribed and sworn to before me this day of -April, 1963. NOTARY PIJBUC, STATE OF NEW YORK COUNTY OF MONROE STATE OF NEW YORK COUNTY,,OF MONROE : named in the annexed certificate oF amendment of___certificate of incorporation increasing the-number ef shares and capital/-stock of corporation pursuanfe- toSec’Clon Thirty-six of the Stock -! Tjhat;the number of additipnalshares whichthe corpor- That no shares are changed by the fpregoing-certificat-eH

 



 

no increase in the par value of shares is lautfiprized by the foregoing certificate. Subscribed and sworn to before me this 30th day of April 1963. Notary Public. NOTARY PUP1.JC STAFF. OF

 



 

CERTIFIC oF AMENDMENT of the KODAK PHILIPPINES Under Section 805 of the Business Corporation Law The undersigned ‘holder of record of all outstanding shares, of- Kodak Philippines, Ltd. -entitled 1. The” name oX-.-the. corporation is Kodak Phllippiffes, Ltd. 2. The Certificate of lncorporation was filed by the Secretary of State on Decmber 2, 1927. 3 The Gertlfloate of Incorporation is’ herehy-amended as: ‘authorized by Section -80 I/of the Business Corporation Law .td (a) Paragraph 1 of the . Certificate of Incorporation amended:byricteie-tlng the word “proposed,” and as so amende i The name of the corporation is Kodak (-b-)- Paragraph-2 of the Certificate-of Incorporation . sets forth’the purposes of the corporation is nnended by The purposes of the -corporation:,.are as follows: To engage -in any-commercial, merean-teile, industrial,_manufacturing, i-mport and/or ex-port” activities; photo processing and.phot.ofin’ishing services,- -rasaarch, servieirig, agency. any ,

 



 

To acquire,___hold, create interests in,’ or .disgose of “real or-personal property tangible’- Paragrapt fcfenovlded for perpetual duration of the- . . corporation a .inatter how covered by Section -202(a).(-1) of the BusJUiesa- Corporation Law. Paragraph ? fix-eii- $he number of directors at -five. Paragraph 8’gave-the names and post office addresses of the original         .direetors. paragraph 9 gave the names and post office addresses .of each subscriber to. the Certificate of Incorporation and state’d the- number of shares he agreed to Parllraph 10 stated-.that the directors and subscribers met certain required by the law then in force Parlgraph 11 stated that the properties and management of the business was., placed in the hands of the Board ‘of Directors and conferred powers on the-Board”, matters now. covered by Article Paragraph 12 provided that Oa .director need not be a ockholder; to qualify as-a director, a provision the Business Corporation (d) A hew paragraph 6 is added to the Cerficate. of Incorporation reading as follows

 



 

-3- 6. The. Secretary of State’ ofEhe” State of New York agon-h whom any-shi.’vice any or proceeding, against it may served.’ The address to which the. Secretary . of State shall mail a copy of upon him is- 33 State Street, Rochester (e) A .new paragraph 7 is added to TheCertificate of incorporation reading as follows: 7. No hpl’der of. shares of the corporation of any class. now or hereafter authorized shall have any preferential or preemptive right to subscribe for purchase or receive any shares of the corporation of any class, hereafter authorized, or any options or warrants for such shares or any rights to subscribe to or purchase such shares, or any shares which may at any time issued, sold or offered for sale by the corporation The above. amendments to_the’Certificate of Incorporation were the entitled to vofce thereon. and signed this Certificate affirms the statements containe.d herein are true penalties of perjury. EASTMAN- KODAlf’SQMPAN

 



 

CERTIFICATE OF AMENDMENT of the CERTIFICATE OF INCORPORATION of KODAK PHILIPPINNES LTD Under Section 805 of the Business Corporaton Law The undersingned holder of record of all outstanding shares of Kodak

 



 

(b) Paragraph A of the Certificate of In£orporatlonr is amendea by deleting the Words arid figures six thousand (6,000) and substituting therefor the following words and Paragraph 4 Wads: The capltal grort t.housandQ5JBHa)ha-res of ttfe pgr value of One Hundred Dollars ($100). each, all of’w.hlch .are tcr be of the same The above amendments to the Incorporatlon-weTe—authoTized” By unarrlinous “wTI’tte.n cbnsent setting forth the a signed by the holder all oots-tanding shares entitled :to-vpt-e-thereoni IN WITNESS WHEREOF, the shareholder has’ January,- 1984, and affirms the statements contained herein are true under the penalties of perjury. EASTMAN KODAK COMPANY Otodtor Section 607 of the Business Corporation Law Van araafilland, being the vicresideiit, and act or activity for which corporationi ay-ttr vgpAifA under the Busine corporation Law, BTOvided thai “it is not formed to engage In any act or — — activity requiring the p otfejat;. or approval of anV tate official, deparMnt, fioard, agency or -other body, without uch consent orapproval first being obtained. ___. — - — ’ .. (q) to bring up to date the Bailing address in attiele 5-mo that it reads as follows:
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Otodtor Section 607 of the Business Corporation Law Van araafilland, being the vicresideiit, and act or activity for which corporationi »ay-ttr «vgpA|ifA under the Busine«» corporation Law, BTOvided thai “it is not formed to engage In any act or — — activity requiring the p otfejat;. or approval of anV •tate official, depar|Mnt, fioard, agency or -other body, without »uch consent orapproval first being obtained. (q) to bring up to date the Bailing address in attiele 5-mo that it reads as follows:

 



 

contention itrbe locates a- (1) to delete arfeic3,.t 1.3 stating that i director need not, be Butfiness Corporation Lew does not require a director to be a stockholder. : 4. The text of the certificate of incorporation, a heretofore anended, is hereby restated as further amended to read herein set forth in full:

 



 

the pttxpoeea for which it ia formed are any Corporation iaw, Iraxidrad eaaand dollar aharaa, of tha par value of On Juindrnd dollar 5. Ttoa offica -of tha corporation ia to ba Located in in tha.County of Monrba and ata ahall mail a copy of prpoaaa in any, or, proceeding againat the cdrpbration which nay 343 state street, Rochester, 6. The tecratary of State of the state of irev York ia hereby Baaignatad aa the agent of who proceaa in any action or proceeding ayaiust 5. Theae         .ajandan:tf .and tha. raatataaant of the Incorporation were authorized by action of the board followed by, .action of the holdara of ootatanding iharaa Kodak Limited oatwed thia oartificate to be aligned by Gary P. Van Oraafeiland, ita Vice Preaidant, and Walter P. Giigaa, ita Aaaiatant secretary, day of April, 1992.

 



 

Page 4 We affilies the containedherein as true under KODAK PORIGGUESA LIMITED By By
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CERTIFICATE OF USCORBOR; (Under Section 402 of the Business Corporation Law) WE THE UNDERSIGNED, -all of the .years or ovei-j ror the purpose of forming a corporation pursuant to Section &02 of the Business Corporation Law of New Yorij do hereby certify: ; — ;” . FIRST: The name of the corporation is RECORDAK SALES CORPORATION. SECOND: Thepurposes for which it is formed are: To manufacture, purchase, rent or!otherwise acquire, sell, lease, pledge or otherwise ckispose of or deal in machine’s and apparatus for photographically recording any written instrumentsior graphic materials ‘and all materials and supplies therefor; -to manufacture, purchase, sell, le’ase or otherwise acquire, disposi?..gf.-.apd. materials and supplies of all kinds and all other goods, wares and mercha for any of the company’s business or which may seem capable of being profitably used dealt in in connection therewith; to develop and print .phptographic filing’including.motion picture film; t.oi do any and all other incidental things necessary or deemed advisable in the lawful conduct of its business. THIRD: The office of the corporation is to be . located in the-City of Rochester, County of Monroe, State of New York. POTOTH: The ajggregate number of shares which-the corporation shall have authority to issue is ten thousand (10,000) of the par value of One Hundred Dollars .($100.00) each.
FIFTH: -The Secretary of State is designated as

 



 

Buffalo, New York 14203 GOKlfrfa M. LUDE, 1086 Elllcptt Square Bldg. Buff aid, New YorK W203 er Business Corporation Law We, the undersigned JAMES M. ABHOLp.an’d P. vSHEPARD,. being respectively the. President’and the Secretary of .Recordak Sales Corporation (beretoafter the “Corporation”), do hereby certify 1. Ttoe nacie-of the Corporation ,is “RECOBDiK SALES CORPOflATION The. Oertifioate of Incorporation of Corporation .was filed bypthe Department of State on govern- She .Geijtificafie .Incorporation of the porati-on-.Ts hereby Businesjs “Gorfioi-atioh .Lgw-’;to -

 



 

Under Business Corporation Law We, the undersigned JAMES M.• ABHOLp.an’d P. vSHEPARD,. being respectively the. President’and the Secretary of .Recordak Sales Corporation (beretoafter the “Corporation”), do hereby certify 1. Ttoe nacie-of the Corporation ,is “RECOBDiK SALES CORPOflATION The. Oertifioate of Incorporation of Corporation .was filed bypthe Department of State on govern- She .Geijtificafie .Incorporation of the porati-on-.Ts hereby Businesjs “Gorfioi-atioh .Lgw-’;to

 



 

To engage in-an;y conuiteBcial, mercantile,” -mini-rgy. industrial”, impp’rt- porting grit acting business. . venturer-activity, of service or other- “ similar-bu&l-ness veriture or “activity. ngage in scisntlfio” and technolo- gicai reiiearch-and piirauits of .very law- ind and description and to utilize, . . etoploy and exploit-,a ny and all knowledge . . j resulting jtHepefrpm. . ; -I -\ To construct, puojiase,. leas’e or other- j wise acquire,’Jown, hsld, sell-, mortgage, ,, Noftage’ipr otheywse” H’spose“of, invest, isd’fe. an.d daal £n an 3 witji. real and per- ___-g6. JTje ?6rfegaing: ak an.dmen.ts to the Ce3?ti-fioate of.-Incorporatidn oJthf “Corporation were authorized ;

 



 

STATE OF NEW XQRK) COUNTY OF-MONRdE ) S3: _CI5fT-eF ROCHESTER) .’ WILLiAM P.ISHEPARD, being duly sworn, deposes and says that.he .ia- one of frhe. pers&ns who-sighed the fore-"'going Certificstej that he s-igned” said. Certificate in the capacity set -b.ep6ath his- signature thereon; that he has thereof} and “that the statements .ptmtaLnd therein are true . to. hls

 



 

RESOLVED: That in the judgment of .tfiis Board, the’ naiae “Eastman Kodak” Exposition Company, lifcd.” iS’not ao similar to’-the. name of the” Company, as ‘to tend to j onfuae ,’or deceiye; further RESCtt.t7ED: That the"'Presddeiy: or any Vie-President. ‘ of the Company is hereby authorized to consentin iwr-iting on"'-“beteattf jjf-the-eoiaay-, -pursiMri:t..to$Be£i29T 615£$i££f$Jli&a Ypxk .Business Corporation Law, to .the .’filing of. aTCeiHfieate of Ameaeiit of the Certificate of Incbrporatipn if Eecojak . Sales Cdr)i5ration, .changing its name to Eastman Kodak Exposi tion tlonany;,;iittf.;aha amending its purposes by addiiig._t.hsr.eto substantiaily. the followiBg: ‘ .To design, develop, establish, construe;, operate and jaintain-displays, faiir exhibits and expositions of all:kfnd and nature in the United States apd in any ,or aji. foreign         .cotm’tries”; to-do any and all ... Ticidetvtal to,- hecessary-j- suitable,-useful, or.-conducive to presenting’ ahdprompting. the’ operation, oV’df any otgerperson, fium whicfe the -Corporation is acting as Vageot or fepreaen-

 



 

Secretary of EastmanKodak Company,,a NeW Jersey corporation, Witiv prlnelpal plaee of bualn’ess at Rochestej.New York,/and “ : have the care apid custody of the minute -Book of’ sa.d Company; .that he foregoing Is . a true arid correct’ copy and £ranscrlpt ‘” of certain- preambles and resolutions, and“the wholnteof dulyVaif3“toaaiiitiiDvisly adopted at a regular meeting ‘or the and held fft Kiirgsport, tehnessee, on“the 21st day of November, 1968, at whicsh -meeting a quorum was present; and that said j-esalutions hsvfe not been.-repealed, ajnended, or xnodlfied in /LEONARD S.-ZAKTMANV being duly swol, 1t—, U- kdays that heis one of the persons 10 signed the .K gbing-C.rticate; that he signed said Cartificata is_t:fee qaacUy set breath his signature thereon; that te has ; read the foregoing .Certificate and knothe contents . “ ‘ ‘ arefj’and tfhat the’statements contained therein ara true . knowledge.

 



 

1.

The name of the Corporation is EASTMAN kodak exposition company ltd.”, formely. “RECORDAK SALES CORPORATION” 2. The Certificate of incorporation of the Corporation was filed by the Department of State on november 23m 1965 3. the Certificate of Incorporation of the Corporation is hereby emnded, pursuant to Section 801 of Corporation is hereby emended, pursuant to Section 801 of business Corporation 4. Paragraph FIRST of the Certificate of Incorporation is hereby emended so as to read in its as follows:

 



 

To construct maintain. and operate radio station in cities or locations with in the united States, its territories, and possesslors of Incorporation of the Corporation were authorized by Eastman Kodak Company, the holder of all the outstanding shares of the Corporation entitled to vote ther-on

 



 

IN WITNESS WHEREOF, the undersigned have executive and signed this Certificate this 27th day of march, STATE OF NEW YORK) COUNTY OF MONROE) SS: CITY OF ROCHESTER) LEONARD S. ZARTMAN, being duly sworn deposes and says that he is one of the persons who signed the force and

 



 

CERTIFICATE OF AMENDMENT OF THE CERTIFICATE OF INCORPORATION OF EASTMAMKODAK COMHUMICATIONS, INC. UNDER SECTION 80S OF THE BUSINESS CORPORATION LAW 1. The name of the corporation Is. Eastmankodak Communications, inc The name under which tho corporation was formed Is Rscordak Sates Corporation. 2. The certificate of incorporation of said corporation was filed by the Department of State on the 23” day of November 1985. 3. (a) The certificate of incorporation Is amended to change the name of the corporation to Kodak Realty, Inc., (b) To effect the foregoing, Article First Is amended to read as follows: “FIRST: The name of the Corporation Is Kodak Realty, Inc.” 4. The amendment was authorized by Eastman Kodak Company, the holder of all of the outstanding shares of the Corporation entitled to vote thereon.
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ARTICLES OF INCORPORATION OP LASER EDIT, INC. One i The name of this corporation iss Laser Edit., lac Two: The purpose of this corporation ie to engage in any lawful act or activity for which a corporation may toe organized under the General Corporation Law of California other than the banking business, the trust company business or the practice of a profession permitted to be incorporated by the California Corporations code. Three; The name and address in the State of California of this corporation’0 initial agent for service of process ares William H. Breshears 5646 Sfherbourne Drive iob Angeles, California 90056 Four; Thia corporation is authorized to issue 1,000,000 shares, all of which shall be of one class. IN WITNESS WHEREOF, for the purpose of forming this corporation under the General Corporation Law of the State of

 



 

California, -th undersigned ha.8 executed tlxee Articles of Incorporation this 19th day of Januaryt 1984 “NeaTH. BrocKmeyer I declare that I am the person Who executed the foregoing Articles of Incorporation, which execution is my act and deed. Mesu. h. Brocraneyeir
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CERTIFICATE OF INCORPORATION OF PACIFIC FILM & VIDEO CORP. FIRST: The name of the Corporation is PACIFIC FILM & VIDEO CORP. SECOfiDf The address of the Corporation’s registered office in the State of Delaware is Corporation Trust Center, 1209 Orange Street, Wilmington, New Castle County. The. name of its registered agent at such address is Corporation Trust Company. THIRD: Ths purpose of tho Corporation ib to engage in any lawful act or activity for which corporation may be organized under the General Corporation Law of Delaware. FOURTHt The Corporation i authorized to issue only two classes of shares designated “Common Stock11 and “Preferred Stock,” respectively. The number of shares of Common’stock authorized to be issued is 25,000,000, with $.0001 par value per share. The number of shares of Preferred Stock authorized to be issued is 3,500,000, with $.0001 par value per share. The Board of Directors of the Corporation (the “Board of Directors”) is authorized to determine the number of series into which shares of Preferred Stock nay be divided; to determine the right, preferences, privileges and restrictions granted to or imposed upon the Preferred stock or any series thereof or any holders thereof; to determine and alter the , rights, preferences, privileges and restrictions granted to or imposed upon any wholly unissued series of Preferred Stock or
the holders thereof; to fix the number of shares constituting any series prior to the issue of shares of that seriea and to increase or decrease, within the limits stated in any resolution of the Board of Directors originally fixing the number of shares constituting any series (but not below the number of such shares then outstanding), the number of shares of any such series subsequent to the issue of shares of that series. The designation and amount of the Corporation’s Series A Preferred stock, $.0001 par value (the “Series A”), and the

 



 

voting power, preferences and relative, participating, optional and other special rights of the             shares of such series, and the qualifications, limitations or restrictions thereof are as follows: Section 1. Amount. The number of shares constituting the Series A shall be 1,400,000. Section 2. Dividends. Shares of the Series A shall not be entitled to any cash dividends. Section 3. Liquidation Preference. In the event of any voluntary or involuntary liquidation, dissolution or winding up {“Liquidation”) of the Corporation, the holders of the Series A shall be entitled to receive out of the assets of the Corporation, whether such assets are capital or surplus of any nature, before any payment is made or any assets distributed to the holders of Common Stock, an amount equal to 100% of the purchase price of each share of Series A per share (adjusted to take into account stock splits, combinations and other similar transactions affecting the Series A) and no more. If upon any Liquidation the assets of the Corporation to be distributed are insufficient to permit the payment to all holders of the Series A and any other series of Preferred Stock hereafter issued of their full preferential amounts, the entire assets of the Corporation to be distributed shall be distributed ratably among the holders of the Series A and any other such series in accordance with each holder’s liquidation preference. A consolidation or merger of
the Corporation with or into any other corporation or corporations or a sale of the Corporation’s assets shall not be deemed to be a liquidation, dissolution or winding up of the Corporation as such terms are used in this Section 3. Section 4. Voting Rights. Except as otherwise provided by the laws of the State of Delaware or as hereinafter specifically set forth, each share of Series A shall have one vote that nay be cast on all natters to come before the stockholders of the Corporation, as provided by the laws of the State of Delaware, the amended Certificate of Incorporation and/or the By-Laws of the Corporation. Except as : otherwise provided by the laws of the State of Delaware or as ‘hereinafter specifically set forth, the holders of the outstanding shares of Series A shall vote with the holders of the outstanding capital stock, and not as a separate class or series. Section 5. Conversion. The holders of the Series A shall have the following conversion rights (the “Conversion Rights”): (a) Right to Convert. Each share of Series A shall be convertible, at the option of the holder thereof, at any time after the date of issuance of such shares, at the

 



 

office of the Corporation or any transfer agent for the Corporation, into one fully paid and nonassessable share of Common Stock, at the respective Conversion Prices (as hereafter defined) therefor in effect at the time of conversion determined as provided herein. (b) Automatic Conversion. (i) Each share of the Series A shall automatically be converted into shares of common Stock at the then effective Conversion Price, immediately upon the closing of a firm commitment underwritten public offering pursuant to an effective registration statement under the Securities Act of 1933, as amended (the “Act”), covering the offer and sale of the Common Stock in which the aggregate offering price equals or exceeds $5,000,000, The Corporation shall promptly notify the holders of any such closing. (ii) Upon the occurrence of the event specified in subclause (i) of this Section 5(b), the outstanding shares of the Series A to be converted shall be converted automatically without any further action by the holders of such             shares and whether or not the certificates representing such shares are surrendered to the Corporation or its transfer agent; provided, however, that the Corporation shall not be obligated to issue certificates evidencing the shares of Common Stock issuable upon such conversion unless either certificates evidencing such shares of the series A being converted are delivered to the Corporation or
any transfer agent, as hereinafter provided, or the holder notifies the Corporation or any transfer agent, as hereinafter provided, that such certificates have been lost, stolen or destroyed and executes an agreement satisfactory to the Corporation to indemnify the Corporation from any loss incurred by it in connection therewith. Upon the occurrence of automatic conversion of the Series A being converted, the Corporation shall promptly notify the holders of the conversion thereof and the holder shall surrender the certificates representing such shares at the office of the Corporation or of any transfer agent for the Common Stock. Thereupon, there shall be issued and delivered to such holder or his designees, promptly by first-class mail at the address of such holder as set forth on the books of the Corporation’s transfer agent and in his name ‘as shown on such surrendered certificate or certificates, a certificate or certificates for the number of shares of Common Stock into which the shares of the Series A surrendered were convertible on the date on which such automatic conversion occurred. (c) Conversion Price. Each share of Series A shall be convertible into one share of Common Stock, and the initial Conversion Price per share for the Series A shall be equal to 100% of the purchase price of each share of the

 



 

Series A. The initial Conversion Price shall be subject to adjustment from time to time as provided herein. (d) Mechanics of Voluntary Conversion. Before any holder of Series A is entitled to voluntarily convert the same into shares of Common Stock, he shall surrender the certificate or certificates therefor, duly endorsed, at the office of the Corporation or of any transfer agent for the Series A or the Common Stock, and shall give written notice to the Corporation at such office that he elects to convert the same and shall state herein the number of shares of the Series A being converted. Thereupon the Corporation shall promptly issue and deliver to such holder of the Series A or his designees by first-class mail at the address of such holder as set forth on the books of the Corporation’s transfer agent a certificate or certificates for the number of shares of Common Stock to which he is entitled to as aforesaid and a certificate or certificates for any shares of Series A which are not converted. Such conversion shall be deemed to have been made immediately prior to the close of business on the date of such surrender of the shares of Series A to be converted, and the person or persons entitled to receive the shares of Common Stock issuable upon such conversion shall be treated for all purposes as the record holder or holders of such shares of Common Stock on such date. (e) Adjustment for Stock Splits and
Combinations. If the Corporation at any time or from time to time effects a subdivision of the outstanding Common stock, the Conversion Price then in effect immediately before that subdivision shall be proportionately decreased; conversely, if the Corporation at any time or from time to time combines the outstanding shares of Common Stock, the Conversion Price then in effect immediately before the combination shall be proportionately increased. Any adjustment under this Section 5(e) shall become effective at the close of business on the date the subdivision or combination becomes effective. (f) Adjustment for Certain Dividends and Distri butions. In the event the Corporation at any time or from time to time after the makes or issues, or fixes a record date for the” determination of holders of Common Stock or holders of any other stock entitled to receive, a dividend or other distribution payable in additional shares of Common , Stock or convertible into or exchangeable for Common Stock, then and in each such event, the Conversion Price then in effect shall be decreased as of the time of such issuance or, in the event such a record date shall have been fixed, as of the close of business on such record date, by multiplying the Conversion Price then in effect by a fraction: 4

 



 

(i) The numerator of which shall be the total number of shares of Common Stock issued and outstanding immediately prior to the time of such issuance or the close of business on such record date, and (ii) The denominator of which shall be the total number of shares of Common Stock issued and outstanding immediately prior to the time of such issuance or the close of business on such record date plus the number of shares of Common Stock issuable in payment of such dividend or distribution and/or the number of shares of Common Stock issuable upon conversion or exchange of stock issuable in payment of such dividend or distribution; provided, however, that if such record date shall have been fixed and such dividend shall not have been fully paid or if such distribution shall not have been fully made on the date fixed therefor, the Conversion Price shall be recomputed accordingly as of the close of business on such record date, and thereafter, the Conversion Price shall be adjusted pursuant to this Section 5(f) as of the time of actual payment of such dividends or distributions. (g) Adjustments for other Dividends and Distributions . In the event the Corporation at any time or from time to time makes or issues, or fixes a record date for the determination of holders of Common Stock entitled to receive a dividend or other distribution payable in securities of the Corporation other than shares of
Common Stock or shares of stock convertible into or exchangeable for Common Stock, then and in each such event provision shall be made so that the holders of the Series A shall receive upon conversion thereof, in addition to the number of shares of Common Stock receivable thereupon, the amount of securities of the Corporation which they would have received had their Series A been converted into Common Stock on the date of such event and had thereafter, during the period form the date of such event to and including the conversion date, retained such securities receivable by them as aforesaid during such period, giving application to all adjustments with respect to such securities as are called for during such period under this Section 5 with respect to the rights of the holders of the Series A. ‘ (h) Adjustment for Reorganization. Reclassjf ica-tion. Exchange and Substitution. If the Common Stock issuable upon the conversion of the Series A is changed into the same or different number of shares of any class or classes of stock, whether by capital reorganization, reclassification or otherwise (other than a subdivision or combination of shares or stock dividend provided for above, or a reorganization, merger, consolidation or sale of assets provided for elsewhere in this Section 5), then and in each such event the holder of each share of the Series A shall have the right thereafter to convert such share
into the kind and amount of shares of stock and other securities and property receivable upon such 5

 



 

reorganization, reclassification or other change, by holders of the number of shares of Common Stock into which such shares of Series A might have been converted immediately prior to such reorganization, reclassification or change, giving application to all adjustments with respect to such securities as are called for under this Section 5 with respect to the rights of the holders of the Series A. (i) Mergers. Consolidations or Sale of Assets. If at any time or from time to time there is a merger or consolidation of the Corporation with or into another corporation, or the sale of all or substantially all of the Corporation’s properties and assets to any other person, then, as a part of such merger, consolidation or sale, provision shall be made so that the holders of the Series A shall thereafter be entitled to receive, upon conversion of the Series A, the number of shares of stock or other securities or property of the Corporation, or of the successor corporation resulting from such merger or consolidation or sale, to which a holder of common Stock deliverable upon conversion would have been entitled on such merger, consolidation, or sale. In any such case, appropriate adjustment shall be made in the application of the provisions of this Section 5 with respect to the rights of the holders of the Series A after the merger, consolidation or sale to the end that the provisions of this Section 5 (including adjustment of the
Conversion Price then in effect and the number of shares purchasable upon conversion of the Series A) shall be applicable after that event as nearly equivalent as may be practicable. (j) Sale of Shares Below Conversion Price. (i) If at any time or from time to time the Corporation issues or sells additional shares of Common Stock or Convertible Securities {as hereinafter defined), other than as a dividend or other distribution on any class of stock as provided in Sections 5{f) and S(g) above and other than upon a subdivision or combination of shares of Common Stock as provided in Section 5(e) above, for a consideration per share less than the then- existing Conversion Price, then and in each case, the then- existing Conversion Price shall be ‘reduced, as of the opening of business on the date of such issue or sale, to a price determined by multiplying that Conversion Price by a fraction (A) the numerator of which shall be (1) the number of shares of Common Stock outstanding at the close of business on the date next preceding the date of such issue or sale, plus (2) the number of shares of Common Stock which the aggregate consideration received by the Corporation for the total number of additional shares (the “Additional shares”) of Common Stock so issued or deemed to be issued would purchase at such Conversion Price, and (B) the denominator of which shall be the number of shares of Common
Stock outstanding or deemed to be issued at the close of 6

 



 

business on the date of such issue or sale after giving effect to the issuance of such Additional Shares of Common Stock or Convertible Securities. (ii) For the purpose of making any adjustment in the Conversion Price or number of shares of Common Stock purchasable upon conversion of the Series A as provided above, the consideration received by the Corporation for any issue or sale of securities shall, (A) To the extent it consists of cash, be computed at the amount of cash for which the securities are sold; (B) To the extent it consists of property other than cash, be computed at the fair value of that property as determined in good faith by the Board of Directors and; (C) If Additional Shares of Common Stock, Convertible Securities or rights or options to purchase either Additional Shares of Common Stock or Convertible Securities are issued or sold together with other stock or securities or other assets of the Corporation for a consideration that covers both, be computed as the portion of the consideration so received which may reasonably be allocable to such Additional Shares of Common Stock, Convertible Securities or rights or options. (iii) For the purpose of the adjustment provided in Section 5(j)(i), if at any time or from time to time the corporation issues any rights or options for the purchase of, or stock or other securities convertible into or exchangeable for, Additional Shares of Common
Stock (such convertible or exchangeable stock or securities are hereinafter referred to as the “convertible Securities”), then, in each case, if the Effective Price (as hereinafter defined) of such rights, options or Convertible Securities are be less than the existing Conversion Price of the Series A, the Corporation shall be deemed to have issued at the time of ‘the issuance of such rights or options or Convertible Securities the maximum number of Additional Shares of Common Stock issuable upon exercise or conversion thereof and to have received as consideration for the issuance of such shares an amount equal to the total amount of the consideration, if any, ‘ received by the Corporation for the issuance of such rights or options or Convertible Securities plus, in the case of such options or rights, the minimum amounts of consideration, if any, payable to the Corporation upon the exercise of such options or rights, and, in the case of Convertible Securities, the minimum amount of consideration, if any, payable to the Corporation (other than by cancellation of liabilities or obligations evidenced by such Convertible Securities). 7

 



 

“Effective Price” shall mean the quotient determined by dividing the total of all of such consideration by such maximum number of Additional Shares of Common stock. No further adjustment of the Conversion Price adjusted upon the issuance of such rights, options or Convertible Securities shall be made as a result of the actual issuance of Additional Shares of Common Stock on the exercise of any such rights or options or the conversion of any such Convertible Securities. If any such rights or options or the conversion privilege represented by any such Convertible Securities expires without having been exercised, the Conversion Price adjusted upon the issuance of such rights, options or Convertible Securities shall be readjusted to the Conversion Price that would have been in effect had an adjustment been made on the basis that the only Additional Shares of Common Stock so issued were the Additional Shares of Common Stock, if any, actually issued or sold on the exercise of such rights or options or rights of conversion or exchange of such Convertible Securities, and such Additional Shares of Common Stock, if any, were issued or sold for the consideration actually received by the Corporation upon such exercise, plus the consideration, if any, actually received by the Corporation for the granting of all such rights or options, whether or not exercised, plus the consideration received for issuing or
selling the Convertible Securities actually converted, plus the consideration, if any, actually received by the Corporation (other than by cancellation of liabilities or obligations evidenced by such Convertible securities) upon the conversion of such Convertible Securities. (iv) For the purpose of the adjustment provided for in Section 5(j)(i), if at any time or from time to time after the the Corporation issues any rights or options for the purchase of Convertible Securities, then, in each such case, if the Effective Price thereof is less than the then-current Conversion Price, the Corporation shall be deemed to have issued at the tine of the issuance of such rights or options the maximum number of Additional Shares of Common Stock issuable upon conversion of the total number of Convertible Securities covered by such rights or options and ,to have received as consideration for the issuance of such Additional Shares of Common Stock an amount equal to the amount of consideration, if any, received by the Corporation for the issuance of such rights or options, plus the minimum amount of consideration, if any, payable to the Corporation (other than by cancellation of liabilities or obligations evidenced by such Convertible Securities) upon the conversion of such Convertible Securities. “Effective Price” shall mean the quotient determined by dividing the total amount of such consideration by such maximum
number of Additional Shares of Common Stock. No further adjustment of the Conversion Price adjusted upon the issuance of such rights or options shall be 8

 



 

made as a result of the actual issuance of the convertible Securities upon the exercise of such rights or options or upon the actual issuance of Additional Shares .of Common Stock upon the conversion of such Convertible Securities. The provisions of Section 5(j)(iii) for the readjustment of the Conversion Price upon the expiration of rights or options or the rights of conversion of Convertible securities, shall apply mutatis mutandis to the rights, options and Convertible Securities referred to in this Section 5{j){iv). (k) Definition. The term “Additional Shares of Common Stock” as used herein shall mean all shares of Common Stock issued or deemed to have been issued by the Corporation after the , whether or not subsequently reacquired or retired by the Corporation, other than (i) shares of Common Stock, issued upon conversion of the Series A, (ii) up to 200,000 additional shares issued or issuable to employees or consultants pursuant to the incentive stock option plans or other programs in which options are granted by the Board of Directors at a fair market value less than the Conversion Price, and (iii) shares of Common Stock issuable or issued upon exercise of that certain warrant (the “Warrant”), granted to Woolcott & Co. Inc. (“Woolcott”), and/or its assignees in connection with the sale of the Series A. (1) Fractional Shares. No fractional             shares of Common Stock shall be issued upon
conversion of the Series A. In lieu of any fractional shares to which the holder would otherwise be entitled, the Corporation shall pay cash equal to the product of such fraction multiplied by the fair market value of one share of the Common Stock on the date of conversion, as determined in good faith by the Board of Directors. () Reservation of Stock Issuable Upon Conver-. sion. The Corporation shall at all tines reserve and keep available out of its authorized but unissued shares of Common Stock, solely for the purpose of effecting the conversion of the shares of the Series A, such number of its shares of Common Stock as shall from time to time be sufficient to ‘effect the conversion of all outstanding shares of the Series A; and if at any time the number of authorized but unissued shares of Common Stock is not sufficient to effect the conversion of all then-outstanding shares of the Series A, the Corporation shall take such corporate action as may, in the opinion of its counsel, be necessary to increase its authorized but unissued             shares of Common Stock to such number of shares as shall be sufficient for such purpose. (n) Certificate of Adlustment. Whenever the number of shares of Common Stock or other securities deliverable upon the conversion of shares of the Series A are 9

 



 

V adjusted pursuant to the provisions hereof, the Corporation shall deliver to each holder of the Series A, not later than 30 days after the date of such adjustment, a certificate signed by the President or one of the Vice Presidents of the Corporation, and by the Treasurer or one of the Assistant Treasurers of the Corporation, stating the adjusted number of shares of Common Stock or other securities deliverable per share of Series A calculated to the nearest one-hundredth and setting forth in reasonable detail the method of calculation and the facts requiring such adjustment and upon which such calculation is based. Each adjustment shall remain in effect until a subsequent adjustment hereunder is required. Section 6. Sinking Fund. There shall be no sinking fund for the payment of liquidation preferences or redemption of             shares of the Series A. Section 7. Protective Limitation. Senior Series. So long as any shares of the Series A remain outstanding, the Corporation shall not, without the advance affirmative vote or written consent of the holders of at least 66-2/3% of the then-outstanding shares of Series A, issue any other class of Preferred Stock or special shares having any preference or priority as to assets senior to such preference or priority of the series A. Election of Director. Holders of the Series A shall have the right, voting as a class, to elect one member of the Board of Directors. Changes. So
long as any shares of the Series A remain outstanding, the Corporation shall not (i) without approval of the Board of Directors, including the director elected by the holders of the Series A voting as a class, (A) issue a series of Preferred Stock with a liquidation preference in excess of the consideration therefor; (B) repurchase any shares of Common Stock; or (ii) without the advance affirmative vote or written consent of the holders of at least 66-2/3% of the then-outstanding shares of Series A, adversely change any of the rights and preferences of the Series A. i Section 8. frights of First Refusal. Each holder of the Series A shall be entitled to a right of first refusal to purchase all or any part of his or its pro rata share of New Securities (as hereinafter defined) which the Corporation may, from time to time, propose to sell and issue. A pro rata share of New Securities for purposes of this right of first refusal is the ratio of the number of shares of Common Stock issuable upon conversion of the shares of Series A (the “Underlying Shares"} then held or issuable upon the conversion of all the shares of Series A then held by such holder to the 10

 



 

sum of the Corporation’s outstanding Common Stock immediately prior to such issuance of New Securities plus the number of Underlying Shares then issuable upon conversion of all outstanding shares of the Series A. “New Securities” shall mean any capital stock (including Common Stock or Preferred Stock) of the Corporation whether now authorized or not, and securities issued upon exercise of rights, options or warrants to purchase capital stock, and securities of any type whatsoever that may become convertible into capital stock; provided, however, that the term “New Securities” does not include (i) the shares of Series A, Underlying Shares or Common Stock issuable or issued upon the exercise of the Warrant granted to Woolcott; (ii) securities issued pursuant to the Corporation’s acquisition of another business by merger, purchase of assets or other reorganization whereby the Corporation owns not less than 51% of the voting power of such corporation upon consummation of such transaction; (iii) any borrowings, direct or indirect, from financial institutions or other persons by the Corporation, whether or not currently authorized, including any type of loan or payment evidenced by any type of debt instrument, provided such borrowings do not have equity features; (iv) shares of Common Stock or Preferred Stock issued in connection with any stock split, stock dividend or recapitalization of the
Corporation; (v) up to 200,000 additional shares of capital stock of the Corporation issued or issuable pursuant to employee benefit plans or arrangements or to consultants in the normal course of business approved by the Board of Directors; and (vi) capital stock issued in connection with a public offering effected pursuant to a registration statement under the Act. In the event the Corporation proposes to undertake an issuance of New Securities, it shall give each holder of the Series A written notice of its intention, describing the type of New Securities, the price and the general terms upon which the Corporation proposes to issue the same. If the terms involve a unique consideration which the holders of the Series A are unable to deliver, the Board of Directors shall determine, in good faith and on a reasonable basis, the fair market value of such consideration, and such fair market value ‘ shall be the price offered to the holders of the Series A, payable in cash. Each such holder shall have 30 days from the date such notice is given to agree to purchase its pro rata share of such New Securities for the price and upon the general terms specified in such notice by giving written notice to the Corporation and stating therein the quantity of New Securities purchased. In the event the holders of the Series A fail to fully exercise the right of first refusal within such 30-day period, the Corporation shall have 90 days
thereafter to sell or enter 11

 



 

into an agreement to sell (pursuant to which the Seile of New Securities covered thereby shall be closed, if at all, within 90, days from the date of such agreement), on substantially the same terms or terms more favorable to the Corporation than specified in the Corporation’s notice, the New Securities with respect to which such holders’ rights were not exercised. In the event the Corporation has not sold such New Securities in accordance with the foregoing within such 90-day period, the Corporation shall not thereafter issue or sell any of such New Securities without first offering such securities to the holders of the Series A in the manner provided above. The rights granted by this Section 8 shall terminate upon the closing of the Corporation’s first underwritten public offering of Common Stock with an aggregate offering price of at least $5,000,000 which is registered under the Act. Section 9. Registration Rights. (a) Definitions. For the purposes of this Section 9, the following terms shall have the meanings set forth below: (i) “Commission” shall mean the Securities and Exchange Commission. (ii) “Holder” shall mean any holder of Restricted Stock and the Assignee or Transferees of any Holder; provided, however, that such Assignee or Transferee holds at least 1% of the Restricted Stock. “Assignees” or “Transferees” shall mean only assignees or transferees from a holder of the Series A or an
affiliate of such holder. (iii) “Register,” “Registered” and “Registration” refer to a registration effected by preparing and filing a registration statement in compliance with the Act, and the declaration or ordering of the effectiveness of such registration statement. (iv) “Restricted Stock” shall mean the Underlying Shares issuable or issued upon conversion of the shares of the Series A, and the shares of Common Stock of the .Corporation issuable or issued upon the exercise of the Warrants issued at the closing of the sale of the Preferred Stock and any’ shares of Common Stock issued or which may be issued with respect thereto by reason of stock dividends, stock splits, or combinations, capitalizations. reorganizations, anti-dilution provisions, or other corporate action. Restricted Stock shall not include any such Common Stock theretofore sold to or through a broker or dealer or underwriter in a public distribution or public securities transaction. 12

 



 

(b) Required Registration. Commencing on the date that is six months after the closing of the initial underwritten public offering of Common Stock of the Corporation, if and when the Corporation receives a written notice from Holders requesting the Registration of at least 33 1/3% of the Restricted Stock, the Corporation shall use its best efforts to Register, as promptly as practicable, the amount of Restricted Stock specified in such request, together with any Restricted Stock of any Holder joining in such request. The Corporation shall be obligated to prepare, file and cause to become effective not more than one registration statement pursuant to this Section 9(b); provided, however, that if the number of shares of Restricted Stock Registered pursuant to such registration statement Is less than the total number thereof which Holders have requested to be Registered thereunder as a result of the elimination from the registration statement of Restricted Stock at the request of an underwriter, then the Corporation shall be obligated to prepare, file and cause to become effective not more than one additional Registration (but not more than one Registration -during any twelve-month period). The Corporation shall have the privilege of postponing the filing of a registration statement under this Section 9(b) for a reasonable period of time not in excess of 90 days if, in the reasonable opinion of the Board of
Directors, such filing would be detrimental to the Corporation. Upon the receipt of a request for Registration, the Corporation shall promptly give written notice to the Holders that a Registration is to be effected. The Corporation shall include in the Registration the shares of Restricted Stock for which it has received written requests to Register within 30 days after the effectiveness of the Corporation’s written notice to such Holders. If the managing underwriter or underwriters, if any, using reasonable business judgment, determine that market factors require a limitation of the number of securities to be underwritten, the number of shares of Restricted Stock shall be reduced to the required level, with the participation in such offering to be allocated pro rata among the Holders thereof requesting such Registration based upon the number of shares of Common Stock underlying all ,such securities then owned by such Holders. If the managing underwriter or underwriters and the Corporation, using reasonable business judgment, determine that securities in excess of the number of securities of Holders can be Registered without adversely affecting the successful marketing of such securities, additional securities may be Registered by the Corporation and other holders of the Common stock may participate to the extent of such excess. 13

 



 

If any Holder disapproves of the terms of the underwriting, such person may elect to withdraw therefrom by written notice to the Corporation delivered at least five days prior to the effective date, of the registration statement. The securities so withdrawn shall also be withdrawn from the registration statement. (c) Incidental Registration. If the Corporation files a registration statement on an appropriate form then in effect under the Act in connection with the proposed offer and sale of any of its Common Stock other than pursuant to Section 9(b), the Corporation shall give written notice of its determination to file to all Holders. The Corporation shall use its best efforts to cause the Restricted Stock for which written requests are received within 30 days after the effectiveness of any such notice from the Corporation to be included in the offering on the same terms and conditions as the securities otherwise being sold. In the event of an underwritten offering, if, in the good-faith judgment of the managing underwriter or underwriters of such underwritten offering, the inclusion of some or all of the Restricted Stock would interfere with the successful distribution of a smaller number of shares, then (i) none of the Restricted Stock shall be included if the Corporation and the managing underwriter shall so determine, or (ii) if some are to be included, the amount to be included shall be reduced to the required level
with the participation in such offering to be allocated pro rat a among the Holders and based upon the aggregate amounts of Common Stock or Common Stock issuable upon securities convertible into Common Stock then held by such persons which are Restricted Stock. If Common Stock is proposed to be offered for sale pursuant to such registration statement by other securityholders of the Corporation and the total number of shares of Restricted Stock to be offered by the Holders and             shares of Common Stock to be offered by such other selling securityholders is required to be reduced pursuant to a request from the underwriter, the number of shares of Restricted Stock to be offered by the Holders pursuant to such registration statement shall equal the number that bears the same ratio to the maximum number of shares of Common Stock which the underwriter believes may be included for all the ,selling securityholders (including the Holders) as the original number of shares of Restricted Stock proposed to be sold by the Holders bears to the total original number of shares of Common Stock to be offered by the Holders and the other selling securityholders, but in no event shall the , Holders be required to cut back their share of Restricted Stock proposed to be offered to less than 50% of the shares of Restricted Stock owned by the Holders. If any Holder disapproves of the terms of the
underwriting, such person may elect to withdraw therefrom by written notice to the Corporation delivered at least five days prior to the effective date of the registration statement. The securities 14

 



 

so withdrawn shall also be withdrawn from the registration statement. (d) Registration Procedures. If and whenever the Corporation is required to effect the Registration of shares of Restricted Stock under the Act, the Corporation shall: (i) Use its best efforts to prepare and file with the Commission a registration statement with respect to such securities and use its best efforts to cause such registration statement to become and remain effective for 90 days ; (ii) Use its best efforts to enter into a written underwriting agreement in form and substance reasonably satisfactory to the managing underwriter or underwriters of the public offering of such securities, if any; (iii) Furnish to the holders of securities participating in such Registration and to the underwriters of the securities being Registered such reasonable number of copies of the registration statement, preliminary prospectus, final prospectus and such other documents as such underwriters may reasonably request in order to facilitate the public offering of such securities; (iv) Use its best efforts to register or qualify the securities covered by such registration statement under such state securities or blue sky laws of such jurisdictions as such participating holders may reasonably request within ten days following the original filing of such registration statement, except that the Corporation shall not for any purpose be required to execute a general consent to
service of process or to qualify to do business as a foregoing corporation in any jurisdiction where it is not so qualified; (v) Notify the holders participating in such Registration, promptly after it shall receive notice thereof, of the time when such registration statement has become effective or a supplement to any prospectus forming a part of such registration statement has been filed; i (vi) Notify such holders promptly of any request by the Commission for the amending or supplementing of such registration statement or prospectus or for additional information: i (vii) Prepare and file with the Commission promptly, upon the request of any such holders, any amendments or supplements to such registration statement or prospectus which, in the opinion of counsel for such holders reasonably acceptable to the Corporation, is required under the Act or the rules and regulations thereunder in connection with the 15

 



 

distribution of the stock included in a registration statement by such holders; (viii) Prepare and promptly file with the Commission, and promptly notify such holders of the filing of, such amendment or supplement to such registration or prospectus as may be necessary to correct any statements or omissions therein, at the time when a prospectus relating to such securities is required to be delivered under the Act, if any event has occurred as the result of which any such prospectus or any other supplement as then in effect would include any untrue statement of a material fact or omit to state any material fact necessary to make the statements therein, in the light of the circumstances in which they were made, not misleading; (ix) Advise such holders promptly after it receives notice or obtains knowledge thereof of the issuance of any stop order by the Commission suspending the effectiveness of such registration statement or the initiation or threatening of any proceeding for that purpose and promptly use its best efforts to prevent the issuance of any stop order or to obtain its withdrawal if such stop order should be issued; (x) Not file any amendment or supplement to such registration statement or prospectus to which counsel representing all such holders has reasonably objected on the ground that such amendment or supplement does not comply in all material respects with the requirements of the Act or the
rules and regulations thereunder, after having been furnished with a copy thereof at least five business days prior to the filing thereof; and (xi) Refrain from making any sale or distribution of its equity securities, except pursuant to any employee stock plan and any pre-existing agreement for the sale of such securities during the period commencing seven days prior to, and expiring 90 days after, the registration statement has become effective. \ The Holders shall provide the Corporation with such information as it shall reasonably require for use in connection with the preparation of any such registration statement, amendment or supplement. (e) Expenses. (i) With respect to each Registration of Restricted Stock, in a registration statement pursuant to this Section 9, all fees, costs and expenses of and incident to such Registration and public offering in connection therewith shall be borne by the Corporation; provided, however, that 16

 



 

security holders participating in any such Registration shall bear their pro rata share of the underwriting discounts and commissions. (ii) The fees, costs and expenses of Registration to be borne by the Corporation as provided in Section 5(e)(i) shall include, without limitation, all registration, filing and NASD fees, printing expenses, fees and disbursements of counsel and accountants for the Corporation, all legal fees and disbursements and other expenses of complying with state securities or blue sky laws of any jurisdictions in which the securities to be offered are to be registered or qualified, and reasonable fees and disbursements of one counsel for all the selling security holders not exceeding $10,000. (f) Indemnification. (i) The Corporation shall indemnify and hold harmless each Holder of shares of Restricted Stock which are included in a registration statement pursuant to the provisions of Section 9 for such Holder, and any person who controls such Holder within the meaning of the Act, from and against, and shall reimburse such Holder and controlling person with respect to, any and all claims, actions, demands, losses, damages, liabilities, costs and expenses to which such Holder or controlling person may become subject under the Act or otherwise, insofar as such claims, actions, demands, losses, damages, liabilities, costs or expenses arise out of or are based upon any untrue statement or
alleged untrue statement of any material fact contained in such registration statement, any prospectus contained therein or any amendment or supplement thereto, or arise out of or are based upon the omission or alleged omission to state therein a material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances in which they were made, not misleading; provided, however, that the Corporation shall not be liable in any such case to the extent that any such claim, action, demand, loss, damage, liability, cost or expense is caused by any untrue statement or alleged untrue statement or omission or alleged omission so made in ‘ strict conformity with information furnished by such Holder or such controlling person in writing specifically for use in the preparation thereof. (ii) Each Holder of shares of the Restricted Stock which are included in a Registration pursuant to the provisions of Section 9 shall indemnify and hold harmless the Corporation and any person who controls the Corporation from and against, and shall reimburse the Corporation and controlling person with respect to, any and all claims, actions, demands, losses, damages, liabilities, costs and expenses to which the Corporation or such controlling person may become

 



 

subject under the Act or otherwise, insofar as such claims, actions, demands, losses, damages, liabilities, costs or expenses arise out of or are based upon any untrue or alleged untrue statement of any material fact contained in such registration statement, any prospectus contained therein or any amendment or supplement thereto, or arise out of or are based upon the omission or the alleged omission to state therein a material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances in which they were made, not misleading, in each case to the extent, but only to the extent, that such untrue statement or alleged untrue statement or omission or alleged omission was so made in reliance upon and in strict conformity with written information furnished by such Holder specifically for use in the preparation thereof. (iii) Promptly after receipt by an indemnified party pursuant to the provisions of this Section 9(f)(i) or (ii) of notice of the commencement of any action involving the subject matter of the foregoing indemnity provisions, such indemnified party shall, if a claim thereof is to be made against the indemnifying party pursuant to the provisions of said Section 9(f) (i) or (ii), notify the indemnifying party of the commencement thereof; but the omission so to notify the indemnifying party shall not relieve it from any liability that it may have to an indemnified
party otherwise than under this Section 9. In case such action is brought against any indemnified party and it notifies the indemnifying party of the commencement thereof, the indemnifying party shall have the right to participate in and, to the extent that it may wish, jointly with any other indemnifying party similarly notified, to assume and control the defense thereof, with counsel reasonably satisfactory to such indemnified party and after notice from the indemnifying party to such indemnified party pursuant to the provisions of said Section 9(f)(i) and (ii) for any legal or other expense subsequently incurred by such indemnified party in connection with the defense thereof. No indemnifying party shall be liable to an indemnified party for any settlement of any action or claim without the consent of the indemnifying party. (g) Reporting Requirements Under Securities Exchange Act of 1934. From and after the effective date of the first registration statement filed by the Corporation under the Act, the Corporation shall timely file such information, documents and reports as the Commission may require or prescribe under Section 13 or 15(d) (whichever is applicable) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”). Immediately upon becoming subject to the reporting requirements of either Section 13 or 15(d) of the Exchange Act, the Corporation shall thereafter whenever
requested by any Holder of Restricted Stock notify such Holder in writing whether the Corporation has, as of the date

 



 

specified by such Holder, complied with the Exchange Act reporting requirements to which it is subject for a period prior to such date as shall be specified by such Holder. The Corporation acknowledges and agrees that the purpose of the requirements contained in this Section 9(g) are (i) to enable any such Holder to comply with the current public information requirements contained in paragraph (c) of Rule 144 under the Act should such Holder ever wish to dispose of any of the securities of the Corporation acquired by it without registration under the Act in reliance upon Rule 144 (or any other similar exemptive provisions), and (ii) to comply with the reporting requirements, which must be satisfied (along with other requirements as to compliance with which the Corporation makes no covenant) in order to qualify the Corporation for the use of registration statements on Form S-3. In addition, the Corporation shall take such other reasonable measures and file such other information, documents and reports as shall hereafter be required by the Commission as a condition to the availability of Rule 144 under the Act (or any similar exemptive provision hereafter in effect) and the use of Form S-3. (h) Standoff. Each Holder agrees in connection with any underwritten public offering of the Corporation’s securities that upon the request of the managing underwriter, it shall commit itself at the request of such
underwriter not to offer to sell or sell any Restricted Stock other than such stock included in the underwritten public offering for a period not to exceed 180 days from the commencement of selling pursuant to such offering. FIFTH: 1. The Corporation shall indemnify to the fullest extent authorized or permitted by the Delaware General Corporation Law or any other applicable law as currently or hereafter in effect any person who was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that he is or was a director, officer, employee or agent of the Corporation, or is or was serving at the request of the Corporation, as a director, officer, employee or agent of another corporation, partnership, joint venture, trust, employee benefit plan or other enterprise, in any capacity. Nothing contained herein shall affect any rights to indemnification to which employees other than directors and officers may be entitled by law. No amendment or repeal of this Section 1 of Article Fifth shall apply to or have any effect on any right to indemnification provided hereunder with respect to any acts or omissions occurring prior to such amendment or repeal.

 



 

2. To the fullest extent permitted by the Delaware General Corporation Law or any other applicable law as currently on hereafter in effect, no director of the Corporation shall be personally liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty by such director as a director. Notwithstanding the foregoing sentence, a director shall be liable to the extent provided by Delaware law (i) for any breach of the director’s duty of loyalty to the Corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law, (iii) pursuant to Section 174 of the Delaware General Corporation Law, as currently or hereafter in effect, or {iv) for any transaction from which such director derived an improper personal benefit. No amendment to or repeal of this Section 2 of Article Fifth shall apply to or have any effect on the liability or alleged liability of any director of the Corporation for or with respect to any act or omission of such director occurring prior to such amendment or repeal. 3. In furtherance and not in limitation of the powers conferred by statute: (i) The Corporation may purchase and maintain insurance on behalf of any person who is or was a director, officer, employee or agent of the Corporation, or is serving at the request of the Corporation as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust, employee benefit plan or other enterprise against any liability asserted against him and incurred by him in any such capacity, or arising out of his status as such, whether or not the Corporation would have the power to indemnify him against such liability under the provisions of law; and (ii) The Corporation may create a trust fund, grant a security interest or use other means, including, without limitation, letters of credit, surety bonds or other similar arrangements, as well as enter into contracts providing indemnification to the fullest extent authorized or permitted by law and including as a part thereof provisions with respect -to any or all of the foregoing to ensure the payment of such amounts as may become necessary to effect indemnification as provided therein or elsewhere. 4. The Board of Directors is authorized to enter into a contract with any director, officer, employee or agent of the Corporation, or any person serving at the request of the Corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise, including employee benefit plans, providing

 



 

for indemnification rights equivalent to or, if the Board of Directors so determines, greater than, those provided for in this Article Fifth. 5. Any amendment, repeal or modification of any provision of this Article Fifth by the stockholders and the directors of the Corporation shall not adversely affect any right or protection of a director or officer of the Corporation existing at the time of such amendment, repeal or modification. SIXTH: In furtherance and not in limitation of the powers conferred by statute, and unless otherwise restricted by law, the Board of Directors is expressly authorized to adopt, repeal, rescind, alter or amend the Bylaws in any respect. SEVENTH: Unless otherwise restricted by law, a director or all of the directors elected by each class of securities may be removed, with or without cause, by the holders of 66-2/3% of the shares of such class of securities entitled to vote for each such director at an election of directors. EIGHT: 1. The name and mailing address of the incorporator of
the Corporation is: Curtis M. Karplus 12 Clipper Hill Oakland, California 94618 2. The names and mailing addresses of the persons who are to serve as directors until the first annual meeting of stockholders or until their successors are elected and qualify are: Robert E. Seidenglanz 809 N. Cahuenga Boulevard Los Angeles, California 90038 Gregory L. Biller 540 North Hollywood Way Burbank, California 91505 Emory Cohen 809 N. Cahuenga Boulevard Los Angeles, California 90038

 



 

James R. Parks Parka, Palmer, Turner & Yemenidjian 1990 S. Bundy Drive, Suite 600 Los Angeles, California 90025 I, the undersigned, being the incorporator hereinbefore named, for the purpose of forming a corporation pursuant to the General Corporation Law of the State of Delaware, do make this Certificate, hereby declaring and certifying that this is my act and deed and the facts herein stated are true, and accordingly have hereunto set my hand this day of 1990. CURTIS’M.KARPLTIS

 



 

STATE OF DELAWARE SECRETARY OF STATE DIVISION OF CORPORATIONS FILED 10:00 AM 08/29/1990 902415103 — 2236415 CERTIFICATE OF AMENDMENT OF CERTIFICATE OF INCORPORATION OF PACIFIC FILM & VIDEO CORP. t I, Gregory L. Biller, certify that: 1. I am the President of Pacific Film & Video Corp., a Delaware corporation.2. Article I of the Certificate of Incorporation is amended to read as follows: First: The name of the corporation is Laser-Pacific Media Corporation.3. The foregoing amendment of the Certificate of Incorporation has been duly approved by the Board of Directors of this Corporation.4. The foregoing amendment of the Certificate of Incorporation has been duly approved by the required vote of shareholders of this Corporation in accordance with Section 242 of the General Corporation’s Law of the State of Delaware. The total number of outstanding shares of this Corporation is 100. The number of shares voting in favor of

 



 

the amendment was 100%, which exceeded the vote required. The percentage vote required was more than 50%. DATED: August 28, 1990 Gregory L. Biller, President” ATTEST: I, Assis. Secretary

 



 

STATE OF DELAWARE. SECRETARY OF STATE DIVISION OF CORPORATIONS FILED 10:30 AM 08/14/1991 912265135 - - 2236415 CERTIFICATE OF AMENDMENT OF CERTIFICATE OF INCORPORATION OF LASER-PACIFIC MEDIA CORPORATION DOES HEREBY CERTIFY: the proposed amendments are as follows RESOLVED FURTHER, that Article FODRTH of the to the certificate of Incorporation-each two outstanding the corporation shall be RESOLVED FORTHER, that Article FODRTH of that

 



 

provided by the laws of that State of Delaware, the amended certificate of Incorporation and/or the By lava of the corporation. Each holdar of Scries A shall ba antitlad to caat auch number or fraction of votes par share of Scries k hald by hits aa is •quil to tha number of shares of common stock into which auch share of Series A eould have baan oonvartad on tha applicable record date, accept otharwiae provided by the lava of tha state of Delaware or ae hereinafter specifically eat forth, the holders of the outstanding share* of Series k shall vote with the holders of the outatending common stock, and not as a separata class or saries.” SICOKBI that thereafter, the foregoing amendments to the Certificate of Incorporation were approved and adopted by the stockholders of the Corporation by written consent in lieu of a meeting in accordance with Section 238 of the General Corporation Lav of the state of Delaware, and writ* ten notice thereof has been givan to all stockholders who did net consent thereto in writing. THIRD i that said amendments wort duly adopted in accordance with the provisions of sect lone 242 and a as of the General corporation Law of the State of Delaware* FOURTHS that’ this certificate of Amendment shall not become effective until and shall become effective at 10:30 a.m. (Eastern Standard Time) on August 14, 1991. IN WITNESS WHEREO?, said Laser-Pacifie Madia
Corporation has caused this Certificate to be signed by Robert E. Saideaglans, Chief Executive Officer, and to ba attested to by Ralph S. Walters, its Secretary, on July 30, 1991 join. LASER-PACIFIC MEDIA CORPORATION By: Robert E.Seidanglans, chief Executive Officer ATTEST Ralph E. Malters, secretary

 



 

STATE OF DELAWARE SECRETARY OF STATE DIVISION’OF CORPORATIONS FILED 09:00 AM 11/13/1995 950261394 - 2236415 CERTIFICATE FOR Incorporation. LASER-PACIFIC MEDIA CORPORATION, a corporation organized under the laws of Delware, the certificate of Incorporation of which was filed in the office of the secratary of state on the 19th day of july, 1990 and thereafter voided for non-payment of taxes, now desiring to procure a revival of its certificate of Incorporation hereby certifies as follows: 1. The name of the corporation is LASIR-PACIFIC MEDIA CORPORATION 2. Its registered office in the state of Delware is located at corporation Trust center, 1209 orange street, city of wilmington, county of new castle and the name of its registered agent at such address is the corporation trust company. 3. The date when revival of the certificate of Incorporation of this corporation is to commence is the 28th day of Febrary, 1995, same being prior to the date of certificate of Incorporation is to be perpetual 4 This corporation was duly organizes under the laws of Delaware and carried, on the business Authorise, by its certifies as certificate of Incorporation until the 1st day of march 1995 at which time its certificate of incorporation became inoperative and void for non-payment of taxes and this certificate for Renewal and revivial is filed by authorized of the duly elected
directors of the corporation in accordance with the laws of Delware.

 



 

IN WITNESS WHEREOF said LASER PACIFIC Media CORPORATION in compliance with Section 312 of Title 8 of Delware Code has caused this Certificate to be signed by Howard Fader its last an acting Vice President, this 7th day of November, 1995 By Howard Fader, Vice President

 



 

STATE OF DELAWARE SECRETARY OF STATE DIVISION OF CORPORATIONS FILED 09:00 AM 01/19/2001 010029817 - 2236415 CERTIFICATE OF DESIGNATIONS OF SERIES B JUNIOR PARTICIPATING CUMULATIVE PREFERRED STOCK (Par Value $.0001 Per Share) OF LASER-PACIFIC MEDIA CORPORATION Pursuant to Section 151 of the General Corporation Law of the State of Delaware Laser-Pacific Media Corporation, a Delaware corporation (the “Corporation”), certifies that pursuant to the authority conferred upon the Board of Directors of the Company (the “Board ofDirectors”) by the Certificate of Incorporation of the Company (the “Certificate of Incorporation”), and in accordance with the provisions of Section 151 of the General Corporation Law of the State of Delaware, as amended (the “GCL”). the Board ofDirectors, on January 9, 2001 adopted the following resolution creating a series of its Preferred Stock, par value $.0001 per share: RESOLVED, that (1) pursuant to the authority conferred upon the Board of Directors of the Corporation by the Certificate of Incorporation of the Corporation, the Board of Directors hereby designates 1,000,000 shares of the preferred stock, par value $.0001 per share, of the Corporation as “Series B Junior Participating Cumulative Preferred Stock” (the “Preferred Shares”), and the powers, designations, preferences and
relative, participating, optional and other rights of the Preferred Shares and the qualifications, limitations and restrictions thereof, be, and they hereby are, as set forth below (the “Certificate of Designations”) and (2) in connection therewith, the officers of the Corporation be, and each of them hereby is, authorized, empowered and directed on behalf of the Corporation and in its name to execute and file the Certificate of Designations with the Delaware Secretary of State: Section 1. Designation and Amount. The shares of such series shall be designated as “Series B Junior Participating Cumulative Preferred Stock” and the number of shares constituting such series so designated shall be 1,000,000 (the “Series B Preferred Stock”! Such number of shares may be increased or decreased by resolution of the Board of Directors; provided, however. that no decrease shall reduce the number of shares of Series B Preferred Stock to a number less than the number of shares then outstanding plus the number of shares reserved for issuance upon the exercise of outstanding options, rights or warrants or upon the conversion of any outstanding securities issued by the Corporation convertible into Series B Preferred Stock.

 



 

Section 2. Dividends and Distributions. (a) Subject to the rights of the holders of any             shares of any series of Preferred Stock (or any similar stock) ranking prior and superior to the Series B Preferred Stock with respect to dividends, the holders of shares of Series B Preferred Stock, in preference to the holders of shares of Common Stock, par value $.0001 per share (the “Common Stock’”), of the Corporation, and of any other junior stock, shall be entitled to receive, when, as and if declared by the Board of Directors out of funds legally available for the purpose, quarterly dividends payable in cash on the first day of March, June, September and December in each year (each such date being referred to herein as a “Quarterly Dividend Payment Date”), commencing on the first Quarterly Dividend Payment Date after the first issuance of a share or fraction of a share of Series B Preferred Stock, in an amount per share (rounded to the nearest cent) equal to the greater of (i) $.25 per share ($1.00 per annum) or (ii) subject to the provision for adjustment hereinafter set forth, 100 times the aggregate per share amount of all cash dividends, and 100 times the aggregate per share amount (payable in kind) of all non-cash dividends or other distributions, other than a dividend payable in shares of Common Stock or a subdivision of the outstanding shares of Common Stock (by reclassification or otherwise),
declared on the Common Stock since the immediately preceding Quarterly Dividend Payment Date or, with respect to the first Quarterly Dividend Payment Date, since the first issuance of any share or fraction of a share of Series B Preferred Stock. In the event the Corporation shall at any time declare or pay any dividend on the Common Stock payable in shares of Common Stock, or effect a subdivision or combination or consolidation of the outstanding shares of Common Stock (by reclassification or otherwise than by payment of a dividend in shares of Common Stock) into a greater or lesser number of shares of Common Stock, then in each such event the amount to which the holder of each share of Series B Preferred Stock was entitled immediately prior to such event under clause (ii) of the preceding sentence shall be adjusted by multiplying such amount by a fraction, the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of shares of Common Stock outstanding immediately prior to such event. The Corporation shall declare a dividend or distribution on the Series B Preferred Stock as provided in paragraph (a) of this Section 2 immediately after it declares a dividend or distribution on the Common Stock (other than a dividend payable in shares of Common Stock); provided, however, that, in the
event no dividend or distribution shall have been declared on the Common Stock during the period between any Quarterly Dividend Payment Date and the next subsequent Quarterly Dividend Payment Date, a dividend of $.25 per share ($1.00 per annum) on the Series B Preferred Stock shall nevertheless be payable on such subsequent Quarterly Dividend Payment Date. Dividends shall begin to accrue and be cumulative on outstanding shares of Series B Preferred Stock from the Quarterly Dividend Payment Date next preceding the date of issue of such shares, unless the date of issue of such shares is prior to the record date for the first Quarterly Dividend Payment Date, in which event dividends on such shares shall begin to accrue from the date of issue of such shares, or unless the date of issue is a Quarterly Dividend Payment Date or is a date after the record date for the determination of holders of shares of Series B Preferred Stock entitled to receive a quarterly dividend and before such Quarterly Divi dend Payment Date, in either of which events such dividends shall begin to accrue and be cumulative from such Quarterly Dividend Payment Date. Accrued but unpaid dividends shall cumulate but

 



 

shall not bear interest. Dividends paid on the shares of Series B Preferred Stock in an amount less than the total amount of such dividends at the time accrued and payable on such shares shall be allocated pro rata on a share-by-share basis among all such shares at the time outstanding. The Board of Directors may fix a record date for the determination of holders of             shares of Series B Preferred Stock entitled to receive payment of a dividend or distribution declared thereon, which record date shall be not more than 60 days prior to the date fixed for the payment thereof. Section 3. Voting Rights. The holders of shares of Series B Preferred Stock shall have the following voting rights: Subject to the provision for adjustment hereinafter set forth, each share of Series B Preferred Stock shall entitle the holder thereof to 100 votes on all matters submitted to a vote of the stockholders of the Corporation. In the event the Corporation shall at any time declare or pay any dividend on the Common Stock payable in shares of Common Stock, or effect a subdivision or combination or consolidation of the outstanding shares of Common Stock (by ^classification or otherwise than by payment of a dividend in shares of Common Stock) into a greater or lesser number of shares of Common Stock, then in each such case the number of votes per share to which holders of shares of Series B Preferred Stock were entitled
immediately prior to such event shall be adjusted by multiplying such number by a fraction, the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of shares of Common Stock outstanding immediately prior to such event. Except as otherwise provided herein, in the Corporation’s Certificate of Incorporation, as amended (the “Charter”), in any other certificate of designations creating a series of Preferred Stock or any similar stock or by law, the holders of shares of Series B Preferred Stock and the holders of shares of Common Stock and any other capital stock of the Corporation having general voting rights shall vote together as one class on all matters submitted to a vote of stockholders of the Corporation. (c) Except as set forth herein, or as otherwise provided by law, holders of Series B Preferred Stock shall have no special voting rights and their consent shall not be required (except to the extent they are entitled to vote with holders of Common Stock as set forth herein) for taking any corporate action. Section 4. Certain Restrictions. (a) Whenever quarterly dividends or other dividends or distributions payable on the Series B Preferred Stock as provided in Section 2 are in arrears, thereafter anu until an accrueu and unpaid dividends and distributions, whether or not authorized or declared, on shares of
Series B Preferred Stock outstanding shall have been paid in full, the Corporation shall not, directly or indirectly: (i) authorize, declare or pay dividends on, or make any other distributions with respect to, any shares of stock ranking junior (either as to dividends or upon liquidation, dissolution or winding up) to the Series B Preferred Stock; (ii) authorize, declare or pay dividends on, or make any other distributions with respect to, any shares of stock ranking on a parity (either as to dividends or upon liquidation,

 



 

dissolution or winding up) with the Series B Preferred Stock, except dividends paid ratably on the Series B Preferred Stock and all such parity stock on which dividends are payable or in arrears in proportion to the total amounts to which the holders of all such shares are then entitled; (iii) redeem or purchase or otherwise acquire for consideration shares of any stock ranking junior (either as to dividends or upon liquidation, dissolution or winding up) to the Series B Preferred Stock, provided that the Corporation may at any time redeem, purchase or otherwise acquire shares of any such junior stock in exchange for shares of any stock of the Corporation ranking junior (either as to dividends or upon liquidation, dissolution or winding up) to the Series B Preferred Stock; or (iv) redeem or purchase or otherwise acquire for consideration any shares of Series B Preferred Stock, or any shares of stock ranking on a parity with the Series B Preferred Stock, except in accordance with a purchase offer made in writing or by publication (as determined by the Board of Directors) to all holders of such shares upon such terms as the Board of Directors, after consideration of the respective annual dividend rates and other relative rights and preferences of the respective series and classes, shall determine in good faith will result in fair and equitable treatment among the respective series or classes. (b) The Corporation shall
not permit any subsidiary of the Corporation to purchase or otherwise acquire for consideration, directly or indirectly, any shares of stock of the Corporation unless the Corporation could, under paragraph (a) of this Section 4, purchase or otherwise acquire such             shares at such time and in such manner. Section 5. Reacquired Shares. Any shares of Series B Preferred Stock purchased or otherwise acquired by the Corporation in any manner whatsoever shall be retired and canceled promptly after the acquisition thereof. All such shares shall upon their cancellation become authorized but unissued shares of Preferred Stock and may be reissued as part of a new series of Preferred Stock subject to the conditions and restrictions on issuance set forth herein, in the Charter, in any other certificate of designations creating a series of Preferred Stock or any similar stock or as otherwise required by law. Section 6. Liquidation. Dissolution or Winding Up. Upon any liquidation, dissolution or winding up of the Corporation, no distribution shall be made to: (i) the holders of shares of stock ranking junior (either as to dividends or upon liquidation, dissolution or winding up) to the Series B Preferred Stock unless, prior thereto, the holders of shares of Series B Preferred Stock shall have received the greater of (A) $100.00 per share ($1.00 per one one-hundredth of a share), plus an amount equal to accrued and
unpaid dividends and distributions thereon, whether or not declared to the date of such payment, or (B) an aggregate amount per share, subject to the provision for adjustment hereinafter set forth, equal to 100 times the aggregate amount to be distributed per share of Common Stock to holders thereof; or (ii) the holders of shares of stock ranking on a parity (either as to dividends or upon liquidation, dissolution or winding up) with the Series B Preferred Stock, except distributions made ratably on the Series B Preferred Stock and all such parity stock in proportion to the total amounts to which the holders of all such shares are entitled upon such liquidation, dissolution or winding up. In the event the Corporation shall at any time declare or pay any dividend on the Common Stock payable in shares of Common Stock, or effect a subdivision or combination or consolidation of the outstanding shares of Common Stock

 



 

(by reclassification or otherwise than by payment of a dividend in shares of Common Stock) into a greater or lesser number of             shares of Common Stock, then in each such event the aggregate amount to which each holder of a share of Series B Preferred Stock was entitled immediately prior to such event under clause (i) of the preceding sentence shall be adjusted by multiplying such amount by a fraction, the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of shares of Common Stock outstanding immediately prior to such event. Section 7. Consolidation. Merger or Other. In the event the Corporation shall enter into any consolidation, merger, combination or other transaction in which the shares of Common Stock are exchanged for or changed into other stock or securities, cash and/or any other property or otherwise changed, then in any such event each share of Series B Preferred Stock shall at the same time be similarly exchanged or changed into an amount per share, subject to the provision for adjustment hereinafter set forth, equal to 100 times the aggregate amount of stock, securities, cash and/or any other property (payable in kind), as the case may be, into which or for which each share of Common Stock is changed or exchanged. In the event the Corporation shall at any time declare or pay
any dividend on the Common Stock payable in shares of Common Stock, or effect a subdivision or combination or consolidation of the outstanding shares of Common Stock (by reclassification or otherwise than by payment of a dividend in             shares of Common Stock) into a greater or lesser number of shares of Common Stock, then in each such event the amount set forth in the preceding sentence with respect to the exchange or change of shares of Series B Preferred Stock shall be adjusted by multiplying such amount by a fraction, the numerator of which is the number of shares of Common Stock outstanding immediately after such event, and the denominator of which is the number of shares of Common Stock outstanding immediately prior to such event. Section 8. No Redemption. The shares of Series B Preferred Stock shall not be redeemable. Section 9. Rank. The Series B Preferred Stock shall rank, with respect to the payment of dividends and the distribution of assets, junior to all series or classes of the Corporation’s Preferred Stock whether issued before or after the issuance of the Series B Preferred Stock. Section 10. Amendment. The Charter shall not be amended in any manner that would materially alter or change the powers, preferences or special rights of the Series B Preferred Stock, as set forth herein, so as to affect them adversely without the affirmative vote of the holders of at
least two-thirds of the outstanding shares of Series B Preferred Stock, voting together as a single class.

 



 

IN WITNESS WHEREOF, Laser-Pacific Media Corporation has caused this Certificate of Designations to be executed on its behalf by its Chief Executive Officer, James R, Parks, and attested to by its Secretary, Robert McCain, this 12th day of January, 2001. LASER-PACIFIC MEDIA CORPORATION Name: James R. Parks Title: Chief Executive Officer THE UNDERSIGNED, the Secretary of Laser-Pacific Media Corporation, hereby acknowledges, in the name and on behalf of said corporation, the foregoing Certificate of Designations to be the corporate act of said corporation and further certifies that, to the best of his knowledge, information and belief, the matters and facts set forth therein with respect to the approval thereof or otherwise required to be verified under oath are true in all material respects, under the penalties of perjury. Name: Robert McClain Title: Secretary

 



 

State of Delaware Secretary of State Division of Corporations Delivered 02:34 PM 10/30/2003 FILED 02:34 PM 10/30/2003 SRV 030698145 — 2236415 FILE CERTIFICATE OF MERGER OF OS ACQUISITION CORP. INTO LASER-PACIFIC MEDIA CORPORATION The undersigned corporation organized and existing under and by virtue of the General Corporation Law of Delaware, DOES HEREBY CERTIFY: 1. The name and state of incorporation of each of the constituent corporations participating in the merger is as follows: Name State of Incorporation Laser-Pacific Media Corporation Delaware OS Acquisition Corp. Delaware An Agreement and Plan of Merger has been approved, adopted, certified, executed and acknowledged by OS Acquisition Corp. and Laser-Pacific Media Corporation in accordance with the provisions of subsection (c) of Section 251 of the General Corporation Law of Delaware. The name of the surviving corporation of the merger is Laser-Pacific Media Corporation. The amendments or changes to the Certificate of Incorporation of Laser-Pacific Media Corporation, the surviving corporation, to be effected by the merger are as follows: a. Article Fourth of the Certificate of Incorporation is hereby amended and restated in its entirety to read as follows: “The total number of shares of stock which this Corporation is authorized to issue is one thousand (1,000) shares
of Common Stock, and the par value of each such share is Article Fifth of the Certificate of Incorporation is hereby amended and restated in its entirety to read as follows: “No director shall be personally liable to the Corporation or its stockholders for monetary damages for any breach of fiduciary duty by such director as a director. Notwithstanding the foregoing sentence, a director shall be liable to the extent provided by applicable law, (i) for breach of the director’s duty of loyalty to the Corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law, (iii) pursuant to Section 174 of the Delaware General Corporation Law or (iv) for any transaction from which the director derived an

 



 

improper personal benefit. No amendment to or repeal of this Article shall apply to or have any effect on the liability or alleged liability of any director of the Corporation for or with respect to any acts or omissions of such director occurring prior to such amendment.” “To the extent permitted by applicable law, this Corporation is also authorized to provide indemnification of (and advancement of expenses to) such agents (and any other persons to which Delaware law permits this corporation to provide indemnification) through bylaw provisions, agreements with such agents or other persons, vote of stockholders or disinterested directors or otherwise, in excess of the indemnification and advancement otherwise permitted by Section 145 of the Delaware General Corporation Law, subject only to limits created by applicable Delaware law (statutory or non-statutory), with respect to actions for breach of duty to the Corporation, its stockholders, and others.” “Any repeal or modification of any of the foregoing provisions of this Article Fifth shall be prospective and shall not adversely affect any right or protection of a director, officer, agent or other person existing at the time of, or increase the liability of any director of the Corporation with respect to any acts or omissions of such director occurring prior to, such repeal or modification.” c. Article Seventh of the Certificate of Incorporation is hereby deleted
in its entirety. The executed Agreement and Plan of Merger is on file at the principal place of business of Laser-Pacific Media Corporation, the surviving corporation, the address of which is 809 North Cahuenga Boulevard, Los Angeles, California 90038. A copy of the Agreement and Plan of Merger will be furnished by Laser-Pacific Media Corporation, the surviving corporation, on request and without cost, to any stockholder of any constituent corporation. This Certificate of Merger shall become effective upon its filing with the Secretary of State of Delaware. IN WITNESS WHEREOF, Laser-Pacific Media Corporation has caused this Certificate of Merger to be signed by James R, Parks, its Chairman and Chief Executive Officer, as of this 30th day of October 2003. By:/s/James R. Parks Its: Chairman and Chief Executive Officer

 



 

State of Delaware Secretary of State Division of Corporations Delivered 12:07 EM 07/01/2004 CERTIFICATE OF AMENDMENT OF CERTIFICATE OF INCORPORATION OF LASER-PACIFIC MEDIA CORPORATION Laser-Pacific Media Corporation, a corporation organized and existing under and by virtue of the General Corporation Law of the State of Delaware, DOES HEREBY CERTIFY: FIRST: That the Board of Directors of said corporation, by the unanimous written consent of its members, filed with the minutes of the Board, adopted a resolution proposing and declaring advisable the following amendment to the Certificate of incorporation of said corporation: RESOLVED: That Article Fourth of the Certificate of Incorporation of Laser-Pacific Media Corporation is hereby amended and restated in its entirety to read as follows: “The total number of shares of stock which this corporation is authorized to issue is one thousand one hundred (1,100) shares of Common Stock, and the par value of each such share is $.0001.” SECOND: That in lieu of a meeting and vote of stockholders, the stockholders have given unanimous written consent to said amendment in accordance with the provisions of Section 228 of the General Corporation Law of the State of Delaware. THIRD: That the aforesaid amendment was duly adopted in accordance with the applicable provisions of Sections 242 and
228 of the General Corporation Law of the State of Delaware. IN WITNESS WHEREOF, said Laser-Pacific Media Corporation has caused this certificate to be signed by James M. Quinn, its Secretary, this 1st day of July, 2004. Laser-Pacific Media Corporation By /s/James M. Quinn James M. Quinn, Secretary

 



 

State of Delaware Secretary of State Division of Corporations Delivered 01:10 EM 08/09/2005 FILED 12:53 PM 08/09/2005 SRV 050655549 — 2236415 FILE CERTIFICATE OF AMENDMENT OF CERTIFICATE OF INCORPORATION OF LASER-PACIFIC MEDIA CORPORATION Laser-Pacific Media Corporation, a corporation organized and existing under and by virtue of the General Corporation Law of the State of Delaware, DOES HEREBY CERTIFY: FIRST: That the Board of Directors of said corporation, by the unanimous written consent of its members, filed with the minutes of the Board, adopted a resolution proposing and declaring advisable the following amendment to the Certificate of Incorporation of said corporation: RESOLVED: That Article Fourth of the Certificate of Incorporation of Laser-Pacific Media Corporation is hereby amended and restated in its entirety to read as follows: ‘The total number of shares of stock which this corporation is authorized to issue is one thousand two hundred (1,200) shares of Common Stock, and the par value of each such share is $.0001.” SECOND; That in Beu of a meeting and vote of stockholders, the stockholders have given unanimous written consent to said amendment in accordance with the provisions of Section 228 of the General Corporation Law of the State of Delaware. THIRD: That the aforesaid amendment was duly adopted
in accordance with the applicable provisions of Sections 242 and 228 of the General i Corporation Law of the State of Delaware. IN WITNESS WHEREOF, said Laser-Pacific Media Corporation has caused this certificate to be signed by Laurence L. Hlckey, its Secretary, this 8th day of I August, 2005. Laser-Pacific Media Corporation By Laurence L. Hickey, Secretary

 



Exhibit 3.1.15

MTICLEQ IWCOKPORATIOH 3C0 HORTH ASTORIA EHVIROEHTAL CORSO Ra TXQH ‘ MAY “ 2 199Q The name of this corporation is 360 NORTH PASTORXA IROWBEBTJO, CORPORATION. II The purpose of this corporation is to engage in any lawful act or activity for which a corporation May he organised under the General Corporation law of California other than the banking business, the trust company business or the practice of a profession permitted to toe incorporated by the California Corporations Code. Ill The name and address in the State of California of this corporation. initial agent for service of process are sCT corporation System IV This corporation is authorized to issue only one class of shares of stock, which shall be designated “common” stock. The total number of shares which this corporation is authorized to issue is ten thousand (10,000) shares. Adam Sachs, Incorporator

 



 

CERTIFICATE OF AMENDMENT OF ARTICLES OF INCORPORATION OF 360 NORTH PASTORIA ENVIRONMENTAL CORPORATION CT 2 5 2001 The undersigned certify that; Ml JONS 8 AyofStete They are the President and the Secretary of the corporation, The name of the corporation is: 360 North Pasforia Environmental Corporation, Article I of the Articles of Incorporation of this corporation Is amended to read as follows: I. The name of th© corporation is NPEC Inc. The foregoing amendment has been duly approved by the Board of Directors. The amendment was approved by written consent of the Sole Shareholder; the total number of outstanding shares of common stock held by the Sole Shareholder is 100: all shares entitled to vote were represented and voted. We further declare under penalty of perjury under the laws of the State of California that the matters set forth in this certificate are true and correct of our own knowledge. Date: October 16, 2001 Bv: R. Hays BelL President By: Joyce P, Haag Secretary

 



Exhibit 3.1.16

CERTIFICATE OF INCORPORATION OF PACIFIC VIDEO, INC. The name of this corporation is Pacific Videoi Inc. The address of this corporation’s registered office in the State of Delaware is 229 South State Street, in the City of Dover, County of Kent. The name of this corporation’s registered agent at said address is The Prentice-Hall Corporation System, Inc. The purpose of this corporation is to engage in any lawful act or activity for which corporations may be organized under the General Corporation Law of Delaware. The total number of shares of capital stock which the corporation shall have authority to issue is 100,000 (one hundred thousand) and all surh shares are to be without par value and are to be designated Common Stock. The name and mailing address of the incorporator are as follows: Colleen Carroll 1801 Century Park East, Suite 1600 Los Angeles, California 90067 I, being the incorporator named herein, for the purpose of forming a corporation pursuant to the General Corporation Law of the State of Delaware, make this certificate, hereby declaring and certifying that thio is my act and deed and the facts stated herein are true, and accordingly have herewith set my hand this 28th day of October, 183. Colleen Carroll

 



 

AGREEMENT AND PLAN OF MERGER Agreement and Plan of Merger dated as of March 9, 1984, by and between Robert Saidenglanz Consulting, Inc., a California corporation (the “California Corporation”), and Pacific video, Inc., a Delaware corporation (the “Delaware Corporation”), such corporations sometimes being collectively referred to herein as the “Constituent Corporations.” The California Corporation is a corporation organized and existing under the laws of the State of California, having been incorporated thereunder on April 23, 1982. The Delaware Corporation is a corporation organized and existing under the laws of the State of Delaware, having been incorporated thereunder on November 22, 1983. The Constitutent Corporations were both organized under their present names, and such names have never been changed. The authorized capitalization of the California Corporation consists of 10,000 shares of Common Stock, of which 1,111 shares are issued and outstanding as of the date hereof. The authorized capitalization of the Delaware Corporation consists of 100,000 shares of Common Stock, no par value, 10 of which are currently issued and outstanding and are owned by the California Corporation. The principal office in the State of California of the California Corporation is located at 809 North Cahuenga Boulevard, Los Angeles, California 90038. The registered office in
the State of Delaware of the Delaware Corporation is located at 229 South State Street, Dover, Delaware 19901, and the prentiss-Hall Corporation is the agent in charge thereof upon whom process against the Delaware Corporation may be served. The Board of Directors of the California Corporation and the Board of Directors of the Delaware Corporation deem it to be to the benefit and advantage of each of such corporations and their respective stockholders that such corporations merge under and pursuant to the provisions of Section 252 of the General Corporation Law of the State of Delaware, and the Board of Directors of each of the Constitutent Corporations, by resolution duly adopted, has approved this Agreement and plan of Merger (sometimes herein called the “Agreement”) and a majority of the Directors of each has duly authorized the execution of the same and each of such Board of Directors has directed that the Agreement

 



 

be submitted for approval by written consent of the respective stockholders of the California Corporation and the Delaware corporations entitled to vote thereon {namely, all of the stockholders of each). In consideration of the foregoing and the mutual agreements hereinafter set forth, the parties hereto a^ree that in accordance with the provisions of Section HOB of the General Corporation Law of the State of Califorinia and Section 252 of the General Corporation Law of the state of Delaware, the California Corporation shall be merged with and into the Delaware Corporation, and that the terms and conditions of such merger and the mode of carrying it into effect are, and shall be, as herein set forth. ARTICLE I Upon the effective date of the Merger, the California Corporation shall be merged into the Delaware Corporation and the Delaware corporation, as the corporation surviving the merger, shall be fully vested therewith. The separate existence and corporate organization of the California Corporation shall cease as soon as the merger shall become effective as herein provided, and thereupon the California Corporation and the Delaware Corporation shall be a single corporation, to wit, the Delaware Corporation (hereinafter sometimes referred to as the “Surviving Corporation*). This Agreement shall continue in effect and the merger shall become effective only if the Agreement is adopted by the
stockholders of the constitutent only if the Agreement is adopted by the stockholders of the Constituent Corporations as provided in Article XI hereof. Upon such adoption, that fact shall be certified upon the Agreement by the secretary of each of the constituent Corporations, under the seals thereof. Thereupon, complying with the requirement of Section 1108 of the General Corporation Law of the State of California and Section 252 of the General Corporation Law of the State of Delaware, the Agreement shall be filed in the office of the Secretary of State of Delaware and a copy of this Agreement, certified by the Secretary of State of Delaware, shall be recorded in the office of the Recorder of Kent County in the State of Delaware, and a Certificate of Merger under Section 1108 of the General Corporation Law of the State of California shall be filed with the Department of the Secretary of the State of California. The merger shall become effective when the necessary filing shall have been accomplished in California and the necessary filing and recording shall lave been accomplished

 



 

in Delaware. The date when the merger becomes effective is sometimes herein referred to as the “effective date of the merger.” ARTICLE II Upon the effective date of the merger, the Certificate of Incorporation of the Delaware Corporation shall be the Certificate of Incorporation of the Surviving Corporation. Such Certificate of Incorporation is made a part of this Agreement with the same force and effect as if set forth herein in full. Upon the effective date of the Merger, the Bylaws of the Delaware Corporation shall be the Bylaws of the Surviving Corporation until the same shall thereafter be altered, amended or repealed in accordance with the Certificate of Incorporation and such Bylaws. ARTICLB III Upon the effective date of the meret the Surviving Corporation shall continue in existence and, without further transfer, succeed to and possess all of the rig’ privileges and purposes of each of the Constituent Corporations; and all of the assets and property of whatever kind and character of each of the Constituent Corporations shall vest in the Surviving Corporation without further act or deed; and the Surviving Corporation shall be liable for all of the liabilities, obligations and penalties of each of the Constituent Corporations. No liability or obligation due or to become due, claim or demand for any cause existing against either corporation, or any stockholder, officer, director or employee thereof,
shall be released or impaired by such merger. No action or proceeding, whether civil or criminal, then pending by or against either Constituent Corporation or any stockholder, officer, director or employee thereof, s]all be released or impaired by such merger. No action or proceeding, whether civil or criminal, then pending by or against either Constituent Corporation or any stockholder, officer, director or employee thereof, shall abate or be discontinued by such merger, but may be enforced, prosecuted, defended, settled or compromised as if such merger had not occurred or the Surviving Corporation may be substituted in any action or proceeding in place of either Constituent Corporation.

 



 

If at any time the Surviving Corporation shall consider or be advised that any further assignments, conveyances or assurances in law are necessary or desirable to vest, perfect or confirm of record in the Surviving Corporation the title to any property or rights of the Constituent Corporations, or otherwise to carry out the provisions hereof, the proper officers and directors of the Constituent Corporations, as of the effective date of the merger, shall execute and deliver any and all proper deeds, assignments and assurances in law, and do all things necessary or proper to vest, perfect or convey title to such property or rights in the Surviving Corporation, and otherwise to carry out the provisions hereof. ARTICLE V The number of shares of stock that the Surviving Company shall have authority to issue shall be 100,000 shares of Common Stock, no par value. ARTICLE VI Upon the effective date of the merger, each issued and outstanding share of Common stock of the California Corporation shall be and become converted into ten (10) fully paid and nonassessable share of Common stock, no par value, of the Surviving Corporation. Outstanding certificates representing shares of Common Stock of the California Corporation shall thenceforth represent ten times that number of shares of Common stock of the surviving corporation, and the holder thereof shall be entitled to precisely the same rights he would
enjoy if he held certificates issued by the Surviving Corporation. Upon the surrender of any such certificate to the Surviving Corporation, the holder of the certificates surrendered shall receive in exchange therefor a certificate or certificates of the Surviving Corporation. Upon the effective date of the merger, each outstanding option or right to purchase or otherwise acquire shares of Common Stock of the California Corporation shall be converted into and become an option or right to purchase or otherwise acquire ten times the number of shares of Common Stock of the Surviving Corporation on the same terms and conditions, and, in connection therewith, ten times the number of shares of Common Stock of the Surviving Corporation shall be reserved for issuance by the Surviving Corporation as were reserved by the California Corporation immediately prior to the merger.

 



 

ARTICLE VII Upon the merger becoming effective, the shares of Common Stock, no par value, of the Delaware Corporation outstanding immediately prior to the effective date of the merger, shall be canceled and retired, and no new shares of Common Stock or other securities of the Surviving Corporation shall be issuable with respect thereto. ARTICLE VIII The officers and directors of the California Corporation at the effective date of the merger shall serve as the officers and directors of the Surviving Corporation, until their successors shall have been elected and qualified as provided in the Bylaws of the Surviving Corporation. If, on or after the effective date of the merger, a vacancy shall exist on the Board of Directors of the Surviving Corporation, or in any of the offices specified above, such vacancy may be filled in the manner provided in the Bylaws of the Surviving Corporation. ARTICLE IX Any corporate acts, plans, policies, approvals and authorizations of the California Corporation, its stockholders, Board of Directors, committees elected or appointed by the Board of Directors, officers and agents, which were valid and effective immediately prior to the effective date of the merger, shall be taken for all purposes as the acts, plans, policies, approvals and authorizations of the Surviving Corporation and shall be as effective and binding thereon as they were on the California Corporation. The
employees of the California Corporation shall become the employees of the Surviving Corporation and continue to be entitled to the same rights and benefits they enjoyed as employees of the California Corporation. It is intended that the transaction described herein qualify as a reorganization within the definition of Clause F) of Section 368(a)(1) of the internal Pevenue Code of 1954, amended.

 



 

ARTICLE X This Agreement shall be submitted for approval by the stockholder of the Delaware Corporation as provided by the applicable laws of the State of Delaware. Although not required by the applicable law of the State of California, this Agreement also will be submitted for approval by the stockholders of the California Corporation. There shall be required for the adoption of this Agreement by the Constituent Corporations, the affirmative vote of the holders of at least a majority of the capital stock of the respective corporations outstanding. In addition, consummation of the merger shall be subject to obtaining any consents or approvals determined by the respective Board of Directors of the Constituent Corporations to be necessary to effect such merger. ARTICLE XI This Agreement and the merger may be terminated and abandoned by resolutions of the Board of Directors of the California Corporation and the Delaware Corporation prior to the merger becoming effective. In the event of the termination and the abandonment of this Agreement and the merger pursuant to the foregoing provisions of this Article XI, this Agreement shall become void and of no further effect without any liability on the part of either of the Constituent Corporations or its stockholders or the directors or officers in respect thereof. ARTICLE XII This Agreement and Plan of Merger may be executed in counterparts,
each of which when so executed shall be deemed to be an original, and such counterparts shall together constitute but one and the same instruments.

 



 

In witness whereof, each party to this Agreement, pursuant to authority duly given by its respective Boards of Directors, has caused this Agreement to be executed on its behalf by its duly authorized representative as of the day and year first hereinabove written. ATTEST: ROBERT SEIDBNGLAN CONSULTING, INC. By: Robert E. seidenlanz, Secratary Emory Cohen, president Secretary ATTEST: PACIFIC VIDEO, INC. Thomas C. cosgswel1, Secratary Robert E. Seidenglanz, Chairman Secretary of the Board

 



 

CERTIFICATE OF AMENDMENT OF CERTIFICATE OF INCORPORATION Emory Cohen certifies that: He is the President of Pacific Video, Inc., a Delaware corporation. Article 4 of the Certificate of Incorporation of this Corporation is amended to read as follows: “4. The total number of shires of capital stock that the Corporation shall have authority to issue is 2,000,000 and all such shares are to be without par value and are to be designated Common Stock. Upon amendment of this article to read. as herein set forth, each share of Common Stock outstanding shall be split up and converted into 20 such shares.” The foregoing amendment of the Certificate of Incorporation has been duly approved by the Board of Directors of this Corporation. The foregoing amendment of the Certificate of Incorporation has been duly approved by the required vote of shareholders of this Corporation in accordance with Section 242 of the General Corporation’s Law of the State of Delaware’:- The total number of outstanding

 



 

shares of this Corporation is 11,110 {before giving effect to the foregoing amendment). The number of shares voting in favor of the amendment was 100%, which exceeded the vote required. The percentage vote required was more than 50%. DATED! October 5, 1984. Emory Cohen] President ATTEST: Thomas G. Cogswell, Secretary

 



 

CERTIFICATE OF AMENDMENT CERTIFICATE OF INCORPORATION Robert E. Seidenglanz hereby certifies that: He is the Chairman of the Board and Chief Executive Officer of Pacific Video, Inc., a Delaware corporation (the “Corporation”). Article 4 of the Certificate of Incorporation of the Corporation is amended to read as follows: “4. This Corporation is authorized to issue only two classes of shares designated ‘Common Stock’ and ‘Preferred Stock,’ respectively. The number of shares of Common Stock authorized to be issued is 4,000,000, and all such shares are to be without par value. The number of shares of Preferred Stock authorized to be issued is 1,500,000, and all such shares are to be without par value. Upon amendment of this Article to read as herein set forth, each outstanding share of Common Stock shall be split up into three such shares of Common Stock.

 



 

The Board of Directors of this Corporation is authorized to determine the number of series into which shares of Preferred Stock may be divided, to determine the rights, preferences, privileges and exestrictions granted to or imposed upon the Preferred Stock or any series thereof or any holders thereof, to determine and alter the rights, preferences, privileges and restrictions granted to or imposed upon any wholly unissued series of Preferred Stock or the holders thereof, to fix the number of shards constituting any series prior to the issue of shares of that series and to increase or decrease, within the limits stated in any resolution of the Board originally fixing the number of shares constituting any series (but not below the number of such shares then outstanding), the number of shares of any such series subsequent to the issue of shares of that series 3. An Article 6 of the Certificate of Incorporation of the Corporation is hereby added to read as follows: “ARTICLE 6 LIABILITY AND INDEMNIFICATION OF DIRECTORS, OFFICERS, EMPLOYEES AND OTHER AGENTS 6.1 To the fullest extent permitted by the Delaware General Corporation Law, no director of the Company shall be liable to the Company or its shareholders for monetary damages arising from a breach of fiduciary duty as a

 



 

director. The foregoing sentence shall not relieve a director from ..ability, however, for (l) any matter for which such director shall be liable under Section 174, Title 8. of the Delaware Code (or any amendment thereof or successor provision thereto); (2) any breach of his duty of loyalty to the stockholders of the Company or to the Company; (3) failure to act in good faith; (4) any intentional misconduct or a knowing violation of law; (5) deriving an improper personal benefit from the Company or its business. The provisions of this Section 6.1 shall apply to any matter occurring, or any cause of action, suit or claim accruing or arising after the date when thif Article becomes effective, notwithstanding any later repeal, amendment or modification of this Article or of the Company’s Certificate of Incorporation. 6.2 The Company shall indemnify any person who was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that he is or was a director, officer, employee or agent of the Company, or is or was serving at the request of the Company as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise, to the fullest extent permitted by law.”

 



 

4. The foregoing amendments of the certificate of Incorporation herein certified have been duly adopted in accordance with the provisions of Sections 228 and .242 of the Delaware General Corporation Law. Prompt written notice of the adoption of the amendment herein certified-has been given to those stockholders who have not consented in writing thereto, as provided in Section 228 of the Delaware General Corporation Law. Signed and attested to on March 30, 1987. RobertE. Seidenglanz Cnainman of the Board; Chief] Executive Officer ATTEST: Thomas G. Cogswell, Secretary

 



 

CERTIFICATE OF DESIGNATIONS. PREFERENCES AND RIGHTS Ufcl SERIES A PREFERRED STOCK OF. PACIFIC VIDEO, INC. Pursuant to Section 151 of the General Corporation Law of the State of Delaware PACIFIC VIDEO, INC., a Delaware corporation (the •Company”), certifies that pursuant to the authority contained in Article Fourth of its Certificate of Incorporation, as amended, and in accordance with the provisions of Section 1S1 of the General Corporation Law of the State of Delaware, its Board of Directors has adopted the following resolution creating a series of its No Par Series A Preferred Stock designated as Series A Preferred Stock: RESOLVED, that a series of the class of authorized No Par Series A Preferred Stock of the Company be hereby created, and that the designation and amount thereof and the voting powers, preferences and relative, participating, optional and other special rights of the shares of such series, and the qualifications, limitations or restrictions thereof are as follows : Section 1. Designation and Amount. The shares of such series shall be designated as “Series A Preferred Stock” (the “Preferred Stock”) and the number of shares constituting such series shall be 1,500,000. Section 2. Dividends. Shares of Preferred Stock shall not be entitled to any cash dividends. Section 3. Liquidation Preference. In the event of any voluntary or involuntary
liquidation, dissolution or winding up (“Liquidation"} of the Company, the holders of Preferred Stock shall be entitled to receive out of the assets of the Company, whether such assets are capital or surplus of any nature, before any payment shall be made or any assets distributed to the holders of common stock, an amount equal to 100\ of the purchase price of each share of Preferred Stock per share (adjusted to take into account stock splits, combinations and other similar transactions affecting the Preferred Stock)

 



 

and no more. If upon any Liquidation the assets of the Company to be distributed are insufficient to permit the payment to all holders of Preferred Stock and any other series of preferred stock hereafter issued of their full preferential amounts, the entire assets of the Company to be distributed shall be distributed ratably among the holders of Preferred stock and any other such series in accordance with each holder’s liquidation preference. A consolidation or merger of the Company with or into any other corporation or corporations or a sale of the Company’s assets shall not be deemed to be a liquidation, dissolution or winding up of the Company as such terms are used in this Section. Section 4. Voting Rights. Except as otherwise provided by the laws of the State of Delaware or as hereinafter specifically set forth, each share of Preferred Stock shall have one vote which may be cast on all matters to come before the shareholders of the Company, as provided by the laws of the State of Delaware, — tha amended Certificate of Incorporation and/or the By-Laws of the Company. Except as otherwise provided by the laws of the State of Delaware or as hereinafter specifically set forth, the holders of the outstanding shares of Preferred Stock shall vote with the holders of the outstanding capital stock, and not as a separate class or series. Section 5. Conversion. The holders of the Preferred Stock shall have the
following conversion rights (the “Conversion Rights”): (a) Right to Convert. Each share of Preferred Stock shall be convertible, at the option of the holder thereof, at any time after the date of issuance of such shares, at the office of the Company or any transfer agent for the Company, into one fully paid and nonassessable share of common stock, at the respective Conversion Prices (as hereafter defined) therefor in effect at the time of conversion determined as provided herein. (b) Automatic Conversion. (i) Each share of Preferred Stock shall automatically be converted into shares of common stock at the then effective Conversion Price, immediately upon the closing of a firm commitment underwritten public offering pursuant to an effective registration statement under the Securities Act of 1533, as amended, covering the offer and sale of the common stock in which the aggregate offering price equals or exceeds $5,000,000. The Company shall promptly notify the holders of any such closing. (ii) Upon the occurrence of the event specified in subclause (i) of this Section 5(b), the outstand-

 



 

prereferred Stock to be converted shall be converted automatically without any further action by the holders of such shares and whether or not the certificates representing such shares are surrendered to the Company or its transfer agent, provided, however, that the Company shall not be obligated to issue certificates evidencing the shares of common stock issuable upon such conversion unless certificates evidencing such shares of the Preferred Stock being converted are either delivered to the Company or any transfer agent, as hereinafter provided, or the holder notifies the Company or any transfer agent, as hereinafter provided that such certificates have been lost, stolen or destroyed and executes an agreement satisfactory to the Company to indemnify the Company from any loss incurred by it in connection therewith. Upon the occurrence of automatic conversion of the Preferred Stock being converted, the Company shall promptly notify the holders of the conversion thereof and the holder shall surrender the certificates representing such shares at the office of the Company or agent for the conwn stock. Thereupon, there shall be issued and delivered to such holder or his designees, promptly by first class mail at the address of such holder as set forth on the books of the Company’s transfer agent and in his name as shown on such surrendered certificate or certificates. a certificate or certificates for the
number of shares of common stock into which the shares of the Preferred Stock surrendered were convertible on the date on which such automatic conversion occurred. Price. Each share of Preferred into one share of common stock and per share for the Preferred Stock each share of Preferred Stock. The initial Conversion Price shall be subject to adjustment from time to time as provided herein. Mechanics of Voluntary Conversion. Before any holder of Preferred stock shall be entitled to voluntarily convert the same into shares of common stock, he shall duly endorsed, at the office of the Company or of any transfer agent for the give written notice to the Company at such office that he elects to convert the same and shall state therein the number of shares of Preferred Stock being converted. Thereupon the Company shall promptly issue and deliver to such holder of Preferred by first class mail at the address of such Voider“as set forth on the books of the Company’s transfer agent a of shares of common stock to which he shall be entitled to as aforesaid and a certificate that are not

 



 

Such conversion shall be deemed to have been mace immediately prior to the close of business on the date of such surrender of the shares of Preferred Stock to be converted, and the person or persons entitled to receive the shares of common stock issuable upon such conversion shall be treated for all purposes as the record holder or holders of such shares of common stock on such date. (e) Adjustment fo_r Stock Splits and Combinations. If the Company shall at any time or from time to time after the Commitment Date (as hereinafter defined) effect a subdivision of the outstanding common stock, the Conversion Price then in effect immediately before that subdivision shall be proportionately decreased, and conversely, if the Company shall at any time or from time to time after the Commitment Date combine the outstanding shares of common stock, the Conversion Price then in effect immediately before the combination shall be proportionately increased. Any adjustment under this subsection (e) shall become effective at the close of business on the date the subdivision or combination becomes effective. “Commitment Date” for any shares of Preferred Stock shall mean the date of the Purchase Agreement between the Company and the original purchasers of Preferred Stock. (f) Adjustment for Certain Dividends and Distributions. In the event the Company at any time, or from time to time after the
Commitment Date shall make or issue, or fix s record date for the determination of holders of common stock or holders of any other stock entitled to receive, a div idend or other distribution payable in additional shares of common stock or stock convertible into or exchangeable for com mon stock, then and in each such event the Conversion Price then in effect shall be decreased as of the time of such issu ance or, in the event such a record date shall have been fixed, as of the close of business on such record date, by multiplying the Conversion Price then in effect by a fraction: (i) the numerator of which shall be the total number of shares of common stock issued and outstanding immediately prior to the time of such issuance or the close of business on such record date, and (ii) the denominator of which shall be the total number of shares of common stock issued and outstanding immediately prior to the time of such issuance or the close of business on such record date plus the number of shares of common stock issuable in payment of such dividend or distribution and/or the number of shares of common stock issuable upon conversion or exchange of stock issuable in payment of such dividend or distribution; provided, however, if such record date shall have been fixed and such dividend is not fully paid or if such distribution is not fully made on the date fixed therefor,

 



 

the Conversion Price shall be recomputed accordingly as of the close of business on such record date and thereafter the Conversion Price shall be adjusted pursuant to this subsection (f) as of the time of actual payment of such dividends or distributions. (g) Adjustments for Other Dividends and Distributions. In the event the Company at any time or from time to time after the Commitment Date shall make or issue, or fix a record date for the determination of holders of common stock entitled to receive, a dividend or other distribution payable in securities of the Company other than shares of common stock or shares of stock convertible into or exchangeable for common stock, then and in each such event provision shall be made so that the holders of Preferred Stock shall receive upon conversion thereof in addition to the number of shares of common stock receivable thereupon, the amount of securities of the Company which they would have received had their Preferred Stock been converted into common stock on the date of such event and had thereafter, during the period from the date of such event to and including the conversion date, retained such securities receivable by them as aforesaid during such period, giving application to all adjustments with respect to such securities as are called for during such period under this Section 5 with respect to the rights of the holders of the Preferred Stock.
(h) Adjustment for Reorganization, Reclassification. Exchange and Substitution. If the common stock issuable upon the conversion of the Preferred Stock shall be changed into the same or different number of shares of any class or classes of stock, whether by capital reorganization, reclassification or chekwise (other than a subdivision or com- . bination of shares or stock dividend provided for above, or a reorganization, merger, consolidation or sale of assets provided for elsewhere in this Section 5), then and in each such event the holder of each share of Preferred Stock shall have the right thereafter to convert such share into the kind and amount of shares of stock and other securities and property receivable upon such reorganization, reclassification or other change, by holders of the number of shares of common stock into which such shares of Preferred Stock might have been converted immediately prior to such reorganization, reclassification or change, giving application to all adjustments with respect to such securities as are called for under this Section 5 with respect tc the rights of the holders of the Preferred Stock. (i) Mergers. Consolidations or Sale of Assets. If at any time or from time to time there shall be a merger or consolidation of the Company with or into another corporation, or the sale of all or substantially all of the Company’s properties and assets to any other person, then, as a part of
such

 



 

merger, consolidation or sale, provision shall be made so that the holders of the Preferred Stock shall thereafter be entitled to receive upon conversion of the Preferred Stock, the number of shares of stock or other securities or property of the Company, or of the successor corporation resulting from such merger or consolidation or sale, to which a holder of common stock deliverable upon conversion would have been entitled on such merger, consolidation, or sale. In any such case, appropriate adjustment shall be made in the application of the provisions of this Section 5 with respect to the rights of the holders of the Preferred Stock after the merger, consolidation or sale to the end that the provisions of this Section 5 (including adjustment of the Conversion Price then in effect and the number of shares purchasable upon conversion of the Preferred Stock) shall be applicable after that event as nearly equivalent as may be practicable. (j) Sale of Shares Below Conversion Price. (i) If at any time or from time to time after the Commitment Date the Company shall issue or sell additional shares of common stock or Convertible Securities (as hereinafter defined), other than as a dividend or other distribution on any class of stock as provided in subsections (f) and (g) above and other than upon a subdivision or combination of shares of common stock as provided in subsection (e) above, for a consideration per share
less than the then existing Conversion Price, then and in each case the then existing Conversion Price shall be reduced, as of the opening of business on the date of such issue or sale, to a price determined by multiplying that Conversion Price by a fraction (A) the numerator of which shall be (1) the number of shares of common stock outstanding at the close of business on the date next preceding the date of such issue or sale, plus (2)’the number of shares of common stock which the aggregate consideration received by the Company for the total number of Additional Shares of common stock so issued or deemed to be issued would purchase at such Conversion Price, and (B) the denominator of which shall be the number of shares of common stock outstanding or deemed to be issued at the close of business on the date of such issue or sale after giving effect to the issuance of such Additional Shares of common stock or Convertible Securities. (ii) For the purpose of making any adjustment in the Conversion Price or number of shares of common stock purchasable on conversion of Preferred Stock as provided above, the consideration received by the Company for any issue or sale of securities shall, (A) To the extent it consists of cash, be computed at the amount of cash for which the securities are sold;

 



 

to the extent it consists of property other than cash, be computed at the fair value of that property as determined in good faith by the Company’s Board cf Directors; and if Additional Shares of common stock. Convertible Securities (as hereinafter defined) or rights or options to purchase either Additional Shares of common stock or Convertible Securities are issued or sold together with other stock or securities or other assets of the Company for a consideration which covers both, be computed as the portion of the consideration so received that may be reasonably determined in good faith by the Company’s Board of Directors to be allocable to such Additional Shares of common stock, Convertible Securities or rights or options. (iii) For the purpose of the adjustment provided in subclause (i) of this subsection (j), if at any . time or from time to time after the Commitment Date the Company shall issue any rights or options for the purchase of, or stock or other securities convertible into or exchangeable for, Additional Shares of common stock (such convertible or exchangeable stock or securities being hereinafter referred to as “Convertible Securities”), then, in each case, if the Effective Price (as hereinafter defined) of such rights, options or Convertible Securities shall be less than the existing Conversion Price of the Preferred Stock, the Company shall be deemed to have issued at the time of the issuance
of such rights or options or Convertible Securities the maximum number o£ Additional Shares of common stock issuable upon exercise or conversion thereof and to have received as consideration for the issuance of such shares an amount equal to the total amount of the consideration, if any, received by the Company for the issuance of such rights or options or Convertible Securities plus, in the case of such options or rights, the minimum amounts of consideration, if any, payable to the Company upon the exercise of such options or rights, and, in the case of Convertible Securities, the minimum amounts of consideration, if any, payable to the Company (other than by cancellation of liabilities or obligations evidenced by such Convertible Securities), “Effective Price” shall mean the quotient determined by dividing the total of all of such consideration by such maximum number of Additional Shares of common stock. No further adjustment of the Conversion Price adjusted upon the issuance of such rights, options or Convertible Securities shall be made as a result of the actual issuance of Additional Shares of common stock on the exercise of any such rights or options or the conversion of any such Convertible Securities. If any such rights or options or the conversion privilege represented by any such Convertible Securities

 



 

shall expire without having been exercised, the Conversion Price adjusted upon the issuance of such rights, options or Convertible Securities shall be readjusted to the Conversion Price which would have been in effect had an adjustment been made on the basis that the only Additional Shares of common stock so issued were the Additional Shares of common stock, if any, actually issued or sold on the exercise of such rights or options or rights of conversion or exchange of such Convertible Securities, and such Additional Shares of common stock, if any, were issued or sold for the consideration actually received by the Company upon sucv exercise, plus the consideration, if any, actually received by the Company for the granting of all such rights or options, whether or not exercised, plus the consideration received for issuing or selling the Convertible Securities actually converted p*us the consideration, if any, actually received by the Company (other than by cancellation of liabilities or obligations evidenced by such Convertible Securities) on the conversion of such Convertible Securities. (iv) For the purpose of the adjustment provided for in subclause (i) of this subsection (j), if at any time or from time to time after the Commitment Date the Company shall issue any rights or options for the purchase of Convertible Securities, then, in each such case, if the Effective Price thereof is less than the then
current Conversion Price, the Company shall be deemed to have issued at the time of the issuance of such rights or options the maximum number of Additional Shares of common stock issuable upon conversion of the total number of Convertible Securities covered by such rights or options and to have received as consideration for the issuance of such Additional Shares of common stock an amount equal to the amount of consideration, if any, received by the Company for the issuance of such rights or options, plus the minimum amount of consideration, if any, payable to the Company (other than by cancellation of liabilities or obligations evidenced by such Convertible Securities) upon the conversion of such Convertible Securities. “Effective Price” shall mean the quotient determined by dividing the total amount of such consideration by such maximum number of Additional Shares of common stock. No further adjustment of the Conversion Price adjusted upon the issuance of such rights or options shall be made as a result of the actual issuance of the Convertible Securities upon the exercise of such rights or options or upon the actual issuance of Additional Shares of common stock upon the conversion of such Convertible Securities. The provisions of subclause (iii) above for the readjustment of the Conversion Price upon the expiration of rights or options or the rights of conversion of Convertible
Securities, shall apply mutatis mutandis to the rights, options and Convertible Securities referred to in this subclause (iv).

 



 

(k) Definition. The term “Additional Shares cf common stock” as used herein shall mean all shares of comr.cn stock issued or deemed to have been issued by the Company after the Commitment DaUd, whether or not subsequently reacquired cr retired by the Company, other than (i) shares of common stock issued upon conversion of the Preferred Stock, (ii) up to 200,000 additional shares issued or issuable to employees or consultants pursuant to incentive stock option plans or other programs in which options are granted by the Company“s Board of Directors at a fair market value less than the Conversion Price, and (iii) shares of common stock of the Company issuable or issued upon exercise of that certain warrant (the “Warrant”), granted to Woolcott & Co. Inc. (“Wcolcott”), and/or its assignees in connection with the sale of the Preferred Stock. (1) Fractional Shares. No fractional shares of common stock shall be issued upon conversion of the Preferred Stock. In lieu of any fractional shares to which the holder would otherwise be entitled, the Company shall pay ca? 1 equal to the product of such fraction multiplied by the fair market value of one share of the Company’s common stock on the date of conversion, as determined in good faith by the Company’s Board of Directors. (m) Reservation of Stock Issuable Upon Conversion. The Company shall at all times reserve and keep available out of its
authorized but unissued shares of common stock, solely for the purpose of effecting the conversion of the shares of Preferred Stock, such number of its shares of common stock as shall from time to time be sufficient to effect the conversion of all outstanding shares of the Preferred Stock, and if at any time the number of authorized but unissued shares of common stock shall not be sufficient to effect the conversion of all then outstanding shares of the Preferred Stock, the Company will take such corporate action as may, in the opinion of its counsel, be necessary to increase its authorized but unissued shares of common stock to such number of shares as shall be sufficient for such purpose. (n) Certificate of Adjustment. whenever the amount of common shares or other securities deliverable upon the conversion of shares of Preferred Stock shall be adjusted pursuant to the provisions hereof, the Company shall deliver to each holder of Preferred Stock, not later than 30 days after the date of such adjustment, a certificate signed by the President or one of the Vice Presidents of the Company, and by the Treasurer or one of the Assistant Treasurers of the Company, stating the adjusted amount of its common shares or other securities deliverable per share of Preferred Stock calculated to the nearest one one-hundredth and setting forth in reasonable detail the method of calculation and the facts re-

 



 

quiring such adjustment and upon which such calculation is based. Each adjustment shall remain in effect until a subsequent adjustment hereunder is required. Section 6. Sinking Fund. There shall be no sinking fund for the payment of liquidation preferences or redemption of shares of Preferred Stock. Section 7. Protective Limitation. Senior Series. So long as any shares of Preferred Stock shall remain outstanding the Company shall not, without the advance affirmative vote or written consent of the holders of at least 66-2/3% of the then outstanding shares of Preferred Stock, issue any other class of preferred or special shares having any preference or priority as to assets senior to such preference or priority of the Preferred Stock. Election of Director. Holders of the Preferred Stock will have the right/ voting as a class, to elect one member of the Company’s Board of Directors. Changes. So long as any shares of Preferred Stock shall remain outstanding, the Company shall not, (i) without approval of the Company’s Board of Directors, including the director elected by the holders of the Preferred Stock voting as a class, (A) issue a series of preferred stock with a liquidation preference in excess of the consideration therefor; (B) repurchase any shares of common stock; or (ii) without the advance affirmative vote or written consent of the holders of at least 66-2/3* of the then outstanding shares of Preferred
Stock, adversely change         ..ny of the rights and preferences of the Preferred Stock. Section 8. Rights of First Refusal. Each holder of the Preferred Stock shall be entitled to a right of first refusal to purchase all or any part of his or its pro rata share of New Securities (as defined below) which the Company may, from time to tine, propose to sell and issue. A pro rata share of New Securities for purposes of this right of first refusal is the ratio of the number of shares of common stock issuable upon conversion of the shares of Preferred Stock (the “Underlying Shares”) then held or issuable upon the conversion of all the shares of Preferred Stock then held by such holder to the sum of the Company’s outstanding common stock immediately prior to such issuance of New Securities plus the number of Underlying Shares then issuable upon conversion of all outstanding shares of Preferred Stock. •New Securities” shall mean any capital stock (including common stock or preferred stock) of the Company whether now authorized or not, and securities issued upon exercise of

 



 

rights, options or warrants to purchase capital stock, and securities of any type whatsoever that may become convertible into capital stock; provided, that the term “New Securities-does not include (i) the shares of Preferred Stock, Underlying Shares or common stock issuable or issued upon the exercise of the Warrant granted to Woolcott; (ii) securities issued pursuant tc the acquisition of another business by the Company by merger, purchase of assets or other reorganization whereby the Company owns not less than fifty-one percent (51%) of the voting power of such corporation upon consummation of such transaction; (iii) any borrowings, direct or indirect, from financial institutions or other persons by the Company, whether or not presently authorized, including any type of loan or payment evidenced by any type of debt instrument, provided such borrowings do not have equity features; (iv) shares of common stock or preferred stock of the Company issued in connection with any stock split, stock dividend or recapitalization of the Company; (v) up to 200,000 additional shares of capital stock of the Company issued oc issuable pursuant to employee benefit plans oc arrangements or to consultants in the normal course of business approved by the Board of Directors of the Company; and (vi) capital stock issued in connection with a public offering effected pursuant to a registration statement under the
Act. In the event the Company proposes to undertake an issuance of New Securities, it shall give each holder of Preferred Stock written notice of its intention, describing the type of New Securities, the price and the general terms upon which the Company proposes to issue the same. If the terms involve a unique consideration which the holders of Preferred Stock are unable to deliver, the Board of Directors of the Company shall determine, in good faith and on a reasonable basis, the fair market value of such consideration and such fair market value shall be the price offered to the holders of Preferred Stock, payable in cash. Each such holder shall have 30 days from the date such notice is given to agree to purchase its pro rata share of such New Securities for the price and upon the general terms specified in such notice by giving written notice to the Company and stating therein the quantity of New Securities to be purchased. In the event the holders of Preferred Stock fail to exercise fully the right of first refusal within such 30 day period, the Company shall have 90 days thereafter to sell or enter into an agreement (pursuant to which the sale of New Securities covered thereby shall be closed, if at all, within 90 days from the date of such agreement) to sell the New Securities respecting which such holders’ rights were not exercised on substantially the same terms, or terms more favorable to the Company
than specified in the Company’s notice. In the event the Company has not sold such New Securities in accordance with the foregoing within such 90 day period, the Company

 



 

shall not thereafter issue or sell any of such New Securities without first offering such securities to the holders c£ Preferred Stock in the manner provided above. The rights granted by this Section 8 shall terminate upon the closing of the Company’s first underwritten public offering of common stock with an aggregate offering price of at least $5,000,000 which is registered under the Act. Section 9. Registration Rights. (a) Definitions. For the purposes of this Section 9, the following terms shall have the meanings set forth below: (i) “Restricted Stock” shall mean the Underlying Shares issuable or issued upon conversion of the shares of Preferred Stock, and the shares of common stock of the Company issuable or issued upon the exercise of the Warrant to be issued to Woolcott at the closing of the sale of the Preferred Stock and any shares of common stock issued or which may be issued in respect thereof by reason of stock dividends, stock splits, or combinations, capitalizations, reorganizations, antidilution provisions,, or other corporate action. Restricted Stock shall not include any such common stock theretofore sold to or through a broker or dealer or underwriter in a public distribution or public securities transaction. (ii) “Holder” shall mean any holder of Restricted Stock and the Assignee or Transferees of any Holder; provided, such Assignee or Transferee holds at least of the Restricted Stock.
“Assignees” or “Transferees” shall mean only assignees or transferees from a holder of Preferred Stock or an affiliate of such holder. (iii) The terms “Register”, “Registered” and “Registration” refer to a registration effected by preparing and filing a registration statement in compliance with the Act, and the declaration or ordering of the effectiveness of such registration statement. (iv) “Commission” shall mean the Securities and Exchange Commission. (v) Requited Registration. Commencing on the date which is six months after the closing of the initial underwritten public offering of common stock of the Company, if and when the Company receives a written notice from Holders requesting the Registration of at least 33 1/3% of the Restricted Stock, the Company shall use its best efforts to Register, as promptly as practicable, the amount of Restricted

 



 

Stock specified in such request together with any Restricted Stock of any Holder joining in such request. The Company shall be obligated to prepare, file and cause to become effective not more than one registration statement pursuant to this Section 9(b); provided, however, that if the number of shares of Restricted Stock Registered pursuant to such registration statement is less than the total number thereof which Holders have requested to be Registered thereunder as a result of the elimination from the registration statement of Restricted Stock at the request of an underwriter, then the Company shall be obligated to prepare, file and cause to become effective not more than one additional Registration (but not more than one registration during any twelve-month period). The Company shall have the privilege of postponing the tiling of a registration statement under this Section 9(b) for a reasonable period of time not in excess of 90 days if, in the reasonable opinion of the Company’s Board of Directors, such filing would be detrimental to the Company. Upon the receipt of a request for Registration, the Company shall promptly give written notice to the Holders that a Registration is to be effected. The Company shall include in the Registration the shares of Restricted Stock for which it has received written requests to Register within 30 days after the effectiveness of the Company’s written notice to such
Holders If the managing underwriter or underwriters, if any, using reasonable business judgment, determine that market factors require a limitation of the number of securities to be underwritten, the number of shares of Restricted Stock shall be reduced to the required level, with the participation in such offering to be allocated pro rata among the Holders thereof requesting such Registration based upon the number of shares of common stock of the Company underlying all such securities then owned by such Holders, If the managing underwriter or underwriters and the Company, using reasonable business judgment, determine that securities in excess of the number of securities of Holders can be Registered without adversely affecting the successful marketing of such securities, additional securities may be Registered by the Company and other holders of common stock of the Company may participate to the extent of such excess. If any Holder disapproves of the terms of the underwriting, such person may elect to withdraw therefrom by written notice to the Company delivered at least five days prior to the effective date of the registration statement. The securities so withdrawn shall also be withdrawn from the registration statement. (c) Incidental Registration. If the Company shall file a registration statement on an appropriate form then

 



 

in effect under the Act in connection with the proposed offer and sale of any of its common stock other than pursuant to Section 9(b), the Company will give written notice of its determination to file to all Holders. The Company shall use its best efforts to cause the Restricted Stock for which written requests are received within 30 days after the effectiveness of any such notice from the Company to be included in the offering on the same terms and conditions as the securities otherwise being sold. In the event of an underwritten offering, if, in the good faith judgment of the managing underwriter or underwriters of such underwritten offering, the inclusion of some or all of the Restricted Stock would interfere with the successful distribution of a smaller number of shares, then (i) none of the Restricted Stock shall be included if the Company and the managing underwriter shall so determine or (ii) if some are to be included, the amount to be included shall be reduced to the required level with the participation in such offering to be allocated pro rata among the Holders and based upon the aggregate amounts of common stock or common stock issuable upon securities convertible into common stock then held by such persons which are Restricted Stock. If common stock is proposed to be offered for sale pursuant to such registration statement by other securityholders of the Company and the total number of
shares of Restricted Stock to be offered by the Holders and shares of common stock to be offered by such other selling securityholders is required to be reduced pursuant to a request from the underwriter, the number of shares of Restricted Stock to be offered by the Holders pursuant to such registration statement shall equal the number that bears the same ratio to the maximum number of shares of common stock that the underwriter believes may be included for all the selling securityholders (including the Holders) as the original number of shares of Restricted Stock proposed to be sold by the Holders bears to the total original number of shares of common stock to be offered by the Holders and the other selling securityholders, but in no event shall the Holders be required to cut back their shares of Restricted Stock proposed to be offered to less than fifty percent (50%) of the shares of Restricted Stock owned by the Holders. If any Holder disapproves of the terms of the underwriting, such person may elect to withdraw therefrom by written notice to the Company delivered at least five days prior to the effective date of the registration statement. The securities so withdrawn shall also be withdrawn from the registration statement. (d) Registration Procedures. If and whenever the Company is required to effect the Registration of shares of Restricted Stock under the Act, the Company will: (i) Use its best
efforts to prepare and file with the Commission a registration statement with respect to such securities and use its best efforts to cause such

 



 

registration statenent to become and remain effective for ninety days; (ii) Use its best efforts to enter into a written underwriting agreement in form and substance reasonably satisfactory to the managing underwriter or underwriters of the public offering of such securities, if any; (iii) Furnish to the holders of securities participating in such Registration and to the underwriters of the securities being Registered such reasonable number of copies of the registration statement, preliminary prospectus, final prospectus and such other documents as such underwriters may reasonably request in order to facilitate the public offering of such securities; (iv) Use its best efforts to register or qualify the securities covered by such registration statement under such state securities or Blue Sky laws of such jurisdictions as such’ participating holders may reasonably request within 10 days following the original filing of such registration statement, except that the Company shall not for any purpose be required to execute a general consent to service of process or to qualify to do business as a foreign corpora- . tion in any jurisdiction where it is not so qualified; (v) Notify the holders participating in such Registration, promptly after it shall receive notice thereof, of the time when such registration statement has become effective or a supplement to any prospectus .forming a part of such registration statement has been filed;
(vi) Notify such holders promptly of any request by the Commission for the amending or supplementing of such registration statement or prospectus or for additional information; (vii) Prepare and file with the Commission promptly, upon the request of any such holders, any amendments or supplements to such registration statement or prospectus which, in the opinion of counsel for such holders reasonably acceptable to the Company, is required under the Act or the rulas and regulations thereunder in connection with the distribution of the stock included in a registration statement by such holders; (viii) Prepare and promptly file with the Commission, and promptly notify such holders of the filing of, such amendment or supplement to such registration or prospectus as may be necessary to correct any statements or omissions therein, at the time when a prospectus relating to such securities is required to be delivered under the Act, if any event

 



 

has occurred as the result of which any such prospectus or any other supplement as then in effect would include any untrue statement of a material fact or omit to state any material fact necessary to make the statements therein, in the light of the circumstances in which they were made, not misleading; (ix) Advise such holders promptly after it shall receive notice or obtain knowledge thereof, of the issuance of any stop order by the Commission suspending the effectiveness of such registration statement or the initiation or threatening of any proceeding for that purpose and promptly use its best efforts to preverc the issuance of any stop order or to obtain its withdrawal if such stop order should be issued; (x) Not file any amendment or supplement to such registration statement or prospectus to which counsel representing all such holders has reasonably objected on the ground that such amendment or supplement does not comply in all material respects with the requirements of the Act or the rules and regulations thereunder, after having been furnished with a copy thereof at least five (5) business days prior to the filing thereof; and (xi) Refrain from making any sale or distribution of its equity securities, except pursuant to any employee stock plan and any pre-existing agreement for the sale of such securities, during the period commencing seven days prior to, and expiring 90 days after, the registration
statement has become effective. The Holders will provide the Company with such information as reasonably shall be required by it for use in connection with the preparation of any such registration statement, amendment or supplement. (e) Expenses. (i) With respect to each Registration of Restricted Stock in a registration statement pursuant to this Section 9, all fees, costs and expenses of and incidental to such Registration and public offering in connection therewith shall be borne by the Company, provided, however, that security holders participating in any such Registration shall bear their pro rata share of the underwriting discounts and commissions. (ii) The fees, costs and expenses of Registration to be borne by the Company as provided in paragraph i) above shall include, without limitation, all registration, filing and NASD fees, printing expenses, fees and disbursements of counsel and accountants for the Company, all legal fees and disbursements and other expenses of complying with state securities or Blue Sky laws of any jurisdictions in

 



 

which the securities to be offered are to be registered or qualified, and reasonable fees and disbursements of one counsel for all the selling security-holders not exceeding $10,000. (f) Indemnification. (i) The Company will indemnify and hold harmless each Holder of shares of Restricted Stock which are included in a registration statement pursuant to the provisions of Section 9 hereof for such Holder, and any person who controls such Holder within the meaning of the Act, from and against, and will reimburse such Holder and controlling person with respect to, any and all claims, actions, demands, losses, damages, liabilities/ costs and expenses to which such Holder or controlling person may become subject under the Act or otherwise, insofar as such claims, actions, demands, losses, damages. Liabilities, costs or expenses arise out of or are based upon any untrue statement or alleged untrue statement of any material fact contained in such registration statement, any prospectus contained therein or any amendment or supplement thereto, or arise out of or are based upon the omission or alleged omission to state therein a material fact required to be stated therein or necessary to make the statement therein, in light of the circumstances in which they were made, not misleading; provided, however, that the Company will not be liable in any such case to the extent that any such claim, action, demand, loss,
damage, liability, cost or expense is caused by any untrue statement or alleged untrue statement or omission or alleged omission so made in strict conformity with information furnished by such Holder or such controlling person in writing specifically for use in the preparation thereof. (ii) Each Holder of shares of the Restricted Stock which are included in a Registration pursuant to the provisions of Section 9 hereof will indemnify and hold harmless the Company and any person who controls the Company from and against, and will reimburse the Company and controlling person with respect to, any and all claims, actions, demands, losses, damages, liabilities, costs and expenses to which the Company or such controlling person may become subject under the Act or otherwise, insofar as such claims, actions, demands, losses, damages, liabilities, costs or expenses arise out of or are based upon any untrue or alleged untrue statement of any material fact contained in such registration statement, any prospectus contained therein or any amendment or supplement thereto, or arise out of or are based upon the omission or the alleged omission to state therein a material fact required to be stated therein or necessary to make the statements therein, in light of the circumstances in which they were made, not misleading, in each case to the extent, but only to the extent, that such untrue statement or alleged untrue
statement or omission or alleged omission was so made in reliance upon and in

 



 

strict conformity with written information furnished by such Holder specifically for use in the preparation thereof. (iii) Promptly after receipt by an indemnified party pursuant to the provisions of paragraphs (i) or (ii) of this Section 9(f) of notice of the commencement of any action involving the subject matter of the foregoing indemnity provisions, such indemnified party will, if a claim thereof is to be made against the indemnifying party pursuant to the provisions of said paragraphs (i) or (ii), notify the indemnifying party of the commencement thereof; but; the omission so to notify the indemnifying party will not relieve it from any liability which it may have to an indemnified party otherwise than under this Section 9. In case such action is brought against any indemnified party and it notifies the indemnifying party of the commencement thereof, the indemnifying party shall have the right to participate in and, to the extent that it may wish, jointly with any other indemnifying party similarly notified, to assume and control the defense thereof, with counsel reasonably satisfactory to such indemnified party, and after notice from the indemnifying party to such indemnified party pursuant to the provisions of said paragraph (i) and (ii) for any legal or other expense subsequently incurred by such indemnified party in connection with the defense thereof. No indemnifying party shall be liable to an
indemnified party for any settlement of any action or claim without the consent of the indemnifying party. (g) Reporting Requirements Under Securities Exchange Act of 1934. From and after the effective date of the first registration statement filed by the Company under the Act, the Company shall timely file such information, documents and reports as the Commission may require or prescribe under Section 13 or 15(d) (whichever is applicable) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”). Immediately upon becoming subject to the reporting requirements of either Section 13 or 15(d) of the Exchange Act, the Company shall thereafter whenever requested by any Holder of Restricted Stock notify such Holder in writing whether the Company has, as of the date specified by such Holder, complied with the Exchange Act reporting requirements to which it is subject for a period prior to such date as shall be specified by such Holder. The Company acknowledges and agrees that the purpose of the requirements contained in this Section 9(g) are (i) to enable any such Holder to comply with the current public information requirements contained in paragraph (c) of Rule 144 under the Act should such Holder ever wish to dispose of any of the securities of the Company acquired by it without registration under the Act in reliance upon Rule 144 (or any other similar exemptive
provisions) and (ii) to comply with the reporting requirements, which must be satisfied (along with other requirements as to compliance with which the Company

 



 

makes no covenant) in order to qualify the Company for the use of registration statements on Form S-3. in audition, the Company shall take such other reasonable measures and file such other information, documents and reports, as shall hereafter be required by the Commission as a condition to the availability of Rule 144 under the Act (or any similar exemptive provision hereafter in effect) and the use of Form S-3. (h) Standoff. Each Holder agrees in connection with any underwritten public offering of the Company’s securities that upon the request of the managing underwriter it shall commit itself at the request of such underwriter not to offer to sell or sell any Restricted Stock other than such stock included in the underwritten public offering for a period not to exceed 180 days from the commencement of selling pursuant to such offering. IN WITNESS WHEREOF, Pacific Video, Inc. has caused this certificate to be signed by its President and attested by its Secretary this 12th day of June, 1987. PACIFIC VIDEO, INC. By: Emory M. Cohen President ATTEST: Thomas Cogswell Secretary

 



 

CERTIFICATE OF MERGER OF SPECTRA IMAGE SUBSIDIARY, INC. INTO PACIFIC VIDEO, INC. Pacific Video, Inc., in accordance with Section 252 of the General Corporation Law of the State of Delaware (the “DGCL”), hereby certifies that: (1) The name and state of incorporation of each of the constituent corporations are: (a) Pacific Video, Inc., a Delaware corporation; and (b) Spectra Image Subsidiary, Inc., a California corporation. (2) An Agreement and Plan of Merger has been approved, adopted, certified, executed and acknowledged by Pacific Video, Inc. and by Spectra Image Subsidiary, Inc., in- accordance with Section 252(c) of the DGCL. (3) The name of the surviving corporation is Pacific Video, Inc. (4) The certificate of incorporation of Pacific Video, Inc. shall be the certificate of incorporation of the surviving corporation, except that Article 4 shall be amended to read in full as follows: “The total number of shares and the par value, if any, of each class of stock which the corporation has authorized is as follows: 1,000 shares of Common Stock, par value $.0001 per share.” (5) The executed Agreement and Plan of Merger is on file at the principal place of business of Pacific Video, Inc. at 809 North Cahuenga Boulevard, Los Angeles, California 9003S. (6) A copy of the Agreement and Plan of Merger will be furnished by Pacific Video, Inc. on request and without cost to any
stockholder of Spectra Image Subsidiary, Inc. or Pacific Video, Inc. (7) The authorized capital stock of Spectra Image Subsidiary, Inc. is 10,000 shares of Common Stock, par value §1.00 per share. .,

 



 

IN WITNESS WHEREOF, Pacific Video, Inc. has caused this certificate to be signed by Emory M. Cohen, its President, and attested by Ralph E. Walters, its Secretary, on the 28th day of September, 1990. PACIFIC VIDEO, INC. By: Emory M. Cohen, President ATTEST: By: Ralph E. Walters, Secretary

 



 

STATE OF DELAWARE SECRETARY OF STATE DIVISION OF CORPORATIONS FILED 02:00 PM 01/30/1996 96002B480 — 2021859 CERTIFICA1E OF RENEWAL AND REVIVAL OF CERTIFICATE OF INCORPORATION ********** Pacific Video, Inc., a corporation organized under the laws of Delaware, the Certificate of Incorporation of which was filed in the office of the Secretary of State on the twenty-second day of November, 1983, and thereafter voided for non-payment of taxes, now desiring to procure a revival of its Certificate of Incorporation, hereby certifies as follows: 1. The name of the corporation is Pacific Video, Inc. 2. The address of the registered office of the corporation in the State of Delaware is Corporation Trust Center, 1209 Orange Street, City of Wilmington, County of New Castle, and the name of its registered agent at such address is The Corporation Trust Company. 3. The date when revival of the Certificate of Incorporation of this corporation is to commence is the twenty-eighth day of February, 1994, same being prior to the date the Certificate of Incorporation became void. Revival of the Certificate of Incorporation of the corporation is to be perpetual. 4. The corporation desiring to be revived was duly organized under the laws of the State of Delaware and carried on the business authorized by its Certificate of Incorporation until the first day of March,
1994, at which time its Certificate of Incorporation became inoperative and void for non-payment of taxes and this Certificate for Renewal and Revival is filed by authority of the duly elected directors of the corporation with the laws of Delaware, DEL — 0800 — 6/24/94 1

 



 

IN WITNESS WHEREOF, said Pacific Video, Inc. in compliance with the provisions of Section 312 of the Title 8 of the Delaware Code has caused this Certificate to be signed by Robert McClain, its Chief Financial Officer, this 29th day of January, 1996. Robert McClain, Chief Financial Officer

 



Exhibit 3.1.17

Exhibit 3.1.17 The Indiana Secretary of State filing office certifies that this copy is on file in this office. EXHIBIT A Date Form 4158 STATE OF INDIANA OFFICE OF THE SECRETARY OF STATE CERTIFICATE OF INCORPORATION OF PAKON CORPORATION I, EDWIN J. SIMGOX, Secretary of State of Indiana, hereby certify that Articles of Incorporation of the above Corporation, in the form prescribed by my office, prepared and signed in duplicate by the incorporator(s), and acknowledged and verified by the same, have been presented to . me at my office accompanied by the fees prescribed, by law;, that I have found such Articles conform to law: that I have endorsed my approval upon the duplicate copies of such Articles; that all fees have been paid as required by law; that one copy of such Articles has been filed in my office; and that the remaining copy of such Articles bearing the endorsement of my approval and filing has been returned by me to the incorporator(s) or his(their) representatives; all as prescribed by the provisions of the INDIA GENERAL corporation .act , as amended. NOW, THEREFORE, I hereby issue to such Corporation this Certificate of Incorporation, and further certify that its corporate existence has begun. In Witness Whereof, I have hereunto set my hand and affixed the seal of the State of Indiana, at the City of Indianapoils, this 12th day of July 1985
EDWIN J. SIMCOX, Secretary of State By Deputy Indiana Secretary of State Packet: 198507-375 Filing Date: 07/12/1985 Effective Date: 07/12/1985

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. FEE: Minimum fee 10(k) shares $ 36.00 fee for shares over 1,000 but loss than 200,000 @20 per shares over 1.000.000 @ 10 per share $ fee for shares over 1.000.000 @ 0.20 per share $ Total Fee Due $ Corporate Form No. 101 (Oct. 1981)—Page One ART1CLKS OK INCORPORATION Edwin J. Simcox, Secretary of Stale of Indiana Use White Paper-Size 81/2 x 11-For Inserts Filing Requirements—Present 2 originally signed and fully executed copies to Secretary of State, Room 155, State House. Indianapolis 40204 Recording Requirements—Recording of Articles of Incorporation in the Office of the County Recorder is no longer required by the Indiana General Corporation Act. ARTICLES OF INCORPORATION OF Pakon Corporation The undersigned incorporates or incorporators, desiring to form a corporation (hereinafter referred to as the “Corporation”) pursuant to the provisions of: (INDICATE APPROPRIATE ACT) Indiana General Corporation Act Medical. Professional Corporation Denial Professional, Corporation Act Professioanl Corporation Act of 1965 I.C..23-1-13.5 (Professional Accounting/Corporations) pursuant to the General Corporation Act (Profesioanl Accounting Corporations to be formed pursuant to the authority of the Indiana General Corporation Act, but subject to the
provisions of I.C. 23-1-13.5) , as amended (hereinafter referred to as the “Act”), execute the following Articles of Incorporation: ARTICLE I Name Pakon Corporation The name of the Corporation is (The name must contain the word “Corporation” or “Incorporated”, or an abbreviation of one of these words.) ARTICLE II Purposes The purposes for which the Corporation is formed are: See Attached Indiana Secretary of State Packet: 198507-375 Filing Date: 07/1271985 Effective Date: 07/12/1985 State Farm 41&9R

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Indiana Secretary of State corporate Form No. 101- page tow Packet: 198507-375 Prescribed by Edwin J. Simcox. Secretary of State Filing Date: 07/12/1985 (Oct. 1981) Effective Date: 07/12/1985 ARTICLE III Period of Existence The period during which the Corporation shall continue is Perpetual (perpetual or a statcd period of time) | ARTICLE IV Resident Agent and Principal Office Section 1. Resident Agent. The name and address of the Corporation’s Resident Agent for service of process is Stephan E. Weitzel 1507 Old National Bank Building Evansville 47708 (city). (Zip Code) . Section 2. Principal Office..Thc.post address of’ the princiapal office bf the Corporation is 1528 N. Fulton Avenue, P.O . 47704 . (Numher and Street or Bulding) (City) (State) (Zip Code) (The resident agent and (principal office address must be located in Indiana) ARTICLE V Authorized Shares Section 1. Number of Shares: The total number of shares which the Corporation is to have authority to issue is 1000 A. The number of authorized shares which the corporation designates as having par value is None with a par value of $ -0- B. The number of authorized shares which the corporation designates as without par value is 1000 . Section 2. Terms of Shares (if any): See Attached

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Indiana Secretary of State Filing Date: 07/12/1985 Prescribed by Edwin J. Simcox, Secretary of State Effective Date: 07/12/1985 ARTICLE VI Requirements Prior To Doing Business The Corporation will not commence business until consideration of the value of at least $1.000 (one thousand dollars) has been received for the issuance of shares. ARTICLE VII Director(s) Secton 1. Number of Directors::. The initial Board of Directors is composed ;of 1 member(s) The number of directors may-be from time to time.fixed by the By-Laws of the Corporation at any number. In the absence of a By-Law fixing the number of directors, the number shall be.. 1 Section 2. Names and Post Office Addresses of the Director(s); .The name(s) .and post office address(es) of the initial Board of Dirccior(s) of the Corporation is (arc): Name Number and Street ;or: Building City State Zip Code Robert E. McCarthy, Jr. ,: 1528 N. Fulton Ave. Evansville, IN 47704 p.o. Box 591 Section 3. Qualifications of Directors (if any): Directors need not be shareholders.

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Indiana Secretary of State Packet: 198507-375 Corporate Form No. l01-pagc four Filing Date: 07/12/1985 . . Effective Date: 07/12/1985 Prescribed by Edwin J. Simcox, Secretary of State ARTICLE VIII Incorporator (s) The name(s) and post office addrcss(es) of the incorporator(s) of the Corporation is (are): Name Number and Street or Building City State Zip Code Stephan E. Weitzel, 1507 Old National Bank Bldg., Evansville, IN 47708 ARTICLE IX — Provisions for Regulationof Busincss andConduct of Affairs of Corporation '' . (“Powers” of the Corporation directors or shareholders) (Attach additional pages, if necessary); See Attached THIS DOCUMENT MUST BE SIGNED BY ALL INCORPORATORS. I (We) hereby verify subject to penalties of perjiiry that the facts contained herein are true. (Notarization not necessary) ...SteEhan.E.,..Weitzel (Written Signature) (Printed Signature) (Written Signature) (Printed Signature) (Written Signature) (Printed Signature) This instrument was prepared by....Stephan....S.....H.fei.tZ5.e.l Attorney at (Name) Law...1507         ....Old. National. Bank Bldg Evansville, Indiana 47708. (Number and Street or Building) (City) (State) (Zipcode)

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Indiana Secretary of State Packet: 198507-375 Filing Date: 07/12/1985 Effective Date: 07/12/1985 ARTICLE II PURPOSES To manufacture, compound, mold, produce, purchase, sell, own, use, develop, pledge, experiment with, license and generally deal in and with materials commonly known as plactics and all other similar materials, products and by-products, and all articles composed in whole or in part of plastic materials and the machinery, equipment, supplies, molds and appliances used or useful in the manufacture, processing, production, packaging and marketing of any of the foregoing. In addition, the corporation shall have the following general : -.. . powers and purposes, which are in furtherance of and not..,in. limitation of the powers Conferredby, law: Article 2.01. To continue as a cprpprationy under its corporate name, perpetually. Article 2.02. To sue and be sHeai-dId4s’d&ipope|isnamev., , Article 2.03. To have- pleasure, and to use such seal; ''.generally,/ But the use ofols-uch.7 “ seal shall be necessary only as required by law. Article 2.04. To acquire., ..on, hold|:; use, lease, mortgage/,;, ‘ pledge, sell, convey or otherwise dispose of property, reairand” personal, tangible or intangible. ‘ Article 2.05. To make contracts and guaranties and incur liabilities, borrow money at such rates of interest as the
corporation may determine, issue its notes, bonds and other obligations, and secure any of its obligations, by mortgage or pledge of all or any part of its property, franchises and income. Article 2.06. To conduct business in this State and elsewhere; to have one or more offices out of this state, and to acquire, own, hold and use, and to lease, mortgage, pledge, sell, convey, or otherwise dispose of property, real and personal, tangible and intangible, out of this state. Article 2.07. To acquire, by purchase, exchange or otherwise, all or any part of, or any interest in, the properties, assets, business and goodwill of any one or more persons, firms, associations, or corporations heretofore or hereafter engaged in any business for which a corporation may now or hereafter be organized under the laws of this State; to pay for the same in cash, property, or its own or other securities; to hold, operate, reorganize, liquidate, sell, or in any manner dispose of the whole or any part thereof; and in connection therewith, to assume or guarantee performance of any liabilities, obligations or contracts of such persons, firms, associations or corporations,

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Indiana Secretary of State Packet: 198507-375 ARTICLE II (CONTINUED) Filing Date: 07/12/1985 Effective Date: 07/12/1985 j and to conduct the whole or any part of any business thus acquired. Article 2.08. To appoint such officers and agents as the | business of the corporation may require, and to define their ! duties and fix their compensation. ! Article 2.09. To indemnify any person who is or was a director, 1 officer, employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust, or other enterprise, against expenses reasonably incurred by him in connection with the defense of any action,.. . — suit or proceeding, civil or criminal, in which he is made. or.,.:: threatened to be made a-party by reason of being or having;-been.-, in any such capacity, .or arising;.’;, e-ul-of;-his .status, as . such except in relation to matters as to;Which; he is .adjudged in-;such.- actionsuit or proceeding»- civil- or. criminal to be liable.for ‘;...,.”. negligence or misconduct in the performance of duty to the; ,;/,-; corporation; provided, however/ that siach indemnification shall"- be deem exclusive’— ‘of indemnified may be entitled unfier any, provision of the articles::! by laws’,’ dttoer: authoriz-afcionx -’ hereto
fore or hereafter adopted, a€trV?:ii6tiee; ‘.by a; majbrityi-vote/,. 3v J.u.iw. Of all the voting shares :-then“is sued andv out standing i o.l u , , ‘ “ ‘—‘Article’-’-’’: IP., ,,,,’. To purchase-land’maintain insurance oh1 ‘behalf/. of any person who is or was” a director officer employee or agent : of the corporation, or is or was serving at the request of the corporation, as a director, officer, employee or agent of another . corporation, partnership, joint ‘ venture, trust, or other “ enterprise against any liability asserted against him and incurred by him in any such capacity, or arising out of his status as such, whether or not the corporation would have the power to indemnify him against such liability under the provisions of this section. Article 2.11. To pay pensions and establish pension plans, pension trusts, profit-sharing and retirement plans, stock bonus plans, stock option plans and other incentive plans for any or all of its directors, officers or employees. Article 2.12. To make by-laws for the government and regulation of its affairs. Article 2.13. To cease doing business and to dissolve and surrender its corporate franchise. Article 2.14. To be a promoter, partner, member, associate, or manager of any partnership, joint venture, trust or other enterprise.

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Indiana Secretary of State Packet: 198507-375 ARTICLE II (CONTINUED) Filing Date: 07/12/1985 Effective Date: 07/12/1985 : Article 2.15. To do all acts and things necessary, convenient, incidental or expedient to carry out the purposes for which it is ! formed. Article 2.16. To carry on, engage in and/or conduct business or ; businesses, to do any act or acts which a natural person or I persons might do and which are necessary, convenient, or ! expedient to accomplish the purposes for which this corporation : is formed and such as are not repugnant to law or to these articles; but this corporation shall not be deemed to possess the power of carrying on business of receiving deposits of money, bullion or foreign coins, or of issuing bills, notes or other evidences of debt for circulation as money, and this corporation. ., ,... ‘-"- ‘- ‘-” shall not         .engage in the business of rural loan and .savings ,associations, credit unions, nor conduct a banking,; railroad,..-.j,: :-. ;,t-acns. -as assurance, surety,..t,trust .aaCe’.depositimortgagevguarantXKofnG?-, r; ::builddng and loan business. Article 2.17. To pay for any property-,-real: or-personal/” this i:f lea” ; ,/n corjpoxation: may acquire         .or- purchase; withifshare’s :6f.“capital sfiQxp5,¥ii’Co:n” of or other obligationaJforettyiest br- to’—issue its shares of stoeic ;iri:-.
exchange .therefor.’ ‘ irrer ;’ aativoii-ia* -Vc;.-:.’:.: :C-y; ·.;. u-aor- -Affticle 2.18. ‘To carry out the pttrjJaseFS: Jiereinabpve set forth ini;, ,.         ,\, :H:’inQ; :any state; ‘territory;:’dastecfejor’p6ssiessionlo’f’ the United SfeitesZaLV ‘t : of America, or in any foreign country, to the extent that such; :. , purposes are not forbidden ;b$ jiawis “\ of s-UGih-: : state/ territoEyi i/ f njVyi district or possession’ of — the-Utiitied States’or by .such foreign ‘.. ‘-’ ‘i country. Article 2.19. The foregoing paragraphs shall be construed as powers as well as purposes, and the mktters expressed in each paragraph shall, except as otherwise expressly provided, be in no wise limited, by reference to or inference from the terms of any other clause, but shall be regarded as independent powers and purposes; and the enumeration of specific powers and purposes shall not be construed to limit or restrict in any manner the meaning of general terms or the general powers of the corporation; nor shall the expression of one thing be deemed to exclude another not expressed, although it be of like nature. The corporation shall be authorized to exercise and enjoy all other powers, rights and privileges granted by an Act of the General Assembly of the State of Indiana, entitled “The Indiana General Corporation Act”, approved March 18, 1929, to corporations organized thereunder and all the powers conferred by all acts heretofore or
hereafter amendatory of or supplemental to said Act of the said laws; and the enumeration of certain powers as herein specified is not intended as exclusive of, or as a waiver of, any of the powers, rights or privileges granted or conferred by the said Act of the said laws now or hereafter in force.

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Indiana Secretary of State Packet: 198507-375 Filing Date: 07/12/1985 Effective Date: 07/12/1985 ARTICLE V AUTHORIZED SHARES Section 2. Terms of Shares. ! Section 2.1. Shares of capital stock of this corporation may be issued by the corporation for such an amount of consideration as may be fixed from time to time by the Board of Directors and may | be paid, in whole or in part, in money, in other property, tangible or intangible, or in labor actually performed for, or services rendered to the corporation. .Section 2.2. When payment. of the consideration for which, the share was. authorized to be issued shall .have been received by this .corporation, such shall be. taken .to be fully paid and,.not ... .. iitlistb-liejtrany.-; further payments;. Section 2.3. , Such dividends may. be..determined, by the Boa jtdf .,.::. : &m’t v-;i,5lfe0:la»r4.4Ja-ndr;’pa.id upon ,£he..c:itUilc.i5t .,S;Ai;(:!. .. ‘— the surplus,.earnings or,net pr;Ofitia-O:f:ie,ri’Gprpdr’atic3n. -.c; :,;.ci’us: :.- :::!.ii.-.’.Dov?.-’s:-r!S.ee1:ion 2.4. .The holders of share/o£; :tfee—/.o:rporatiQii shallvfhave f. Section 2.6. Any action required by law tOj.be taken at a meeting of the shareholders of the corporation, or ;any action which may -;be taken at the meeting of shareholders , may be taken without a .meeting, if, prior to such action, a consent;* in writing,
setting forth the action so taken, shall be signed by all of the shareholders entitled to vote with respect to the subject matter thereof, and such written consent is filed with the minutes of the proceedings of the shareholders. Such consent shall have the s.ame effect as unanimous vote of the shareholders, and may be so stated in any articles or documents filed with the Secretary of State. Section 2.7. No stock of this corporation shall be issued or transferred to any person who is not an officer or director of this corporation, except with the consent of the Board of Directors evidenced by a resolution duly passed at a regular meeting of the Board of Directors, or at a special meeting called for that purpose.

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Indiana Secretary of State Packet: 198507-375 ‘ Filing Date: 07/12/1985 Effective Date: 07/12/1985 ARTICLE IX PROVISIONS FOR REGULATION OF BUSINESS AND CONDUCT OF AFFAIRS OF CORPORATION Article 9.01. Meetings of the shareholders of the corporation shall be held at such place, within or without the State of Indiana, as may be specified in the respective notices, or waivers of notice, thereof. Article 9.02. Meetings of the directors of the corporation shall be held at such place, within or without the State of Indiana, as may be specified in the respective notices, or waivers of notice, thereof. . Article. 9.03. The board.. of directors of: the corporation shall have -the power../:without -the aseifct or., vote, -o.£, .the shareholdersVj;f» ;.; to make, alter, amend or repeal the Code of By-laws of the. .-,.,; ......corporation( but the affirmative         ...vote . of majority ,of-v..th:e. .: then-iheinibers of the board of directors shall be necessary to make- such code or, to effect any ialtertion amendment or repeal Article 9.04; Any contract or other ,;trans;aetion between.jrdbhe;-i corporation! and any. one or more of its direc.feocs or between,j.—thia*.... .-:. v’- : corporation .and any firm ofj which;v;Qne. or mqre of its.’directorsc :.-,-. are members or employees, or -in which! they are interestedy orev-:;i .
:’:’:.:(.”(‘ between the corporation:Jor: assi3e!ia1:iojn?voft*which one or more sof i its directors are stockholders members, dii?eetors, officers, .or .%.-         .employees, or in which they are interested, shall be valid,;dror — : all purposes, notwithstanding r the presence of such directorv or *:—’ directors at the meetings of the board of directors which . acts upon/ or in reference to, such contracts or transactions and notwithstanding his or their participation in such action, if the fact of such interest shall be disclosed or known to the board of directors and the board of directors shall authorize, approve and ratify such contract or transaction by a vote of a majority of the directors present, such interested director or directors to be counted in determining whether a quorum is present, but are not to be counted in calculating the majority of such quorum necessary to carry such vote. This section shall not be construed to invalidate any contract or other transaction which would otherwise be valid under the common statutory law applicable thsrsto. Article 9.05. In addition to the powers and authorities hereinabove or by statute expressly conferred, the board of directors is hereby authorized to exercise all such powers and do all such acts and things as may be exercised or done by a corporation organized and existing under the provisions of the Act. Article 9.06. The corporation reserves the right to alter, amend or
repeal any provisions contained in these Articles of

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Indiana Secretary of State Packet: 198507-375 .. ARTICLE IX (CONTINUED) Filing Date: 07/12/1985 Effective Date: 07/12/1985 Incorporation in the manner now or hereafter prescribed by the provisions of the Act, or any pertinent enactment of the General Assembly of the State of Indiana; and all rights and powers conferred hereby on shareholders, directors and officers of the corporation are subject to such reserved right. Article 9.07 Any action required or permitted to be taken at any meeting of the board of directors or of any committee thereof, may be taken without a meeting if, prior to such action, a written consent thereto is signed by all members of the board of directors, or of such committee, as the case may be, and such written consent is filed with the minutes of the proceedings of the board of directors of such committee. .;, — ...., Article 9*. 08. The corporation may indemnify, each, person who1-is i; ‘:-.* :-or ;was.v’.a;rdirector,: officer-: vor. emplyee of;..the corporationr ojt .ofiva , '' i vany othesr: corporation which; he is serving or served inurany.r.:tr. ... .,.,.... . capacity,at the request. ..of .the corporation, against any .and...;.al.L,.., 0—‘— liability—and reasonable expense that may be incurred by him “in1 ** connection with or .resulting from anyvelaim,: action,: suifemaabtei ; — proceedingwi
(whether .actual or threatened, .brought .by or ipi-thjaAsid ; right of the corporation or such other corporation, or otherwise, :;. .;’?.:.:;-.—, -; ‘civil”, .criminal, administrative, -..investigative, :or in connec.fcA6iy c 3sis.nr.iw — -with’anRappeal relating thereto) , in.which he may-VbeGome invojlvedYsin? &-"-s r -as i a:rp.ar.ty or otherwise,. by.vreason.pfv;his-,vbeingpr having b.eenu -a&i&r dir’ec-tor,rof ficer or employee . of theiicorporation sor of such \other;- ;.-ftfe corpoorat-ion, or by reason of sanyr.p4a5fc prk £iitre,i;iaction taken; tor l t;-. r — not’:±ak&n in his capacity as such director, officer or employee, . .-,r ;vv-! ; whether or not he continues to be such at the time such liability.; . ;., or expense is incurred, provided, that such person acted in. good - - -,.-: faith, in? which he reasonably believed to be the best interests, ‘.? of the corporation or such other corporation, as the case may be, and, in addition, in any criminal action or proceedings, had no reasonable cause to believe that his conduct was unlawful. As used in this ARTICLE IX, the terms “liability” and “expense” shall include, but shall not be limited to, attorney’s fees and disbursements and amounts of judgments, fines, or penalties against, and amounts paid in settlement by, a director, officer or employee. The termination of any claims, actions, suits, or proceedings, civil or criminal by judgment, settlement (with or without court
approval) or conviction or upon a plea of guilty or of nolo contendere, or its equivalent, shall not create a presumption that a director, officer or employee did not meet the standards of conduct set forth in the first sentence of this Article 9.08. Any such director, officer or employee who has been wholly successful on the merits or otherwise, with respect to any claim, suit or proceeding of the character described herein shall be entitled to indemnification hereunder and such indemnification shall be made at the discretion of the corporation, but only if (1) the board of directors, acting by a quorum consisting of directors who are not parties to or who have been wholly successful with respect to such claim, action, suit or proceeding, shall

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Indiana Secretary of State Packet: 198507-375 ARTICLE IX (CONTINUED) Filing Date: 07/12/1985 Effective Date: 07/12/1985 find that the director, officer or employee has met the standards of conduct set forth in the first sentence of this Article 9.08, or (2) independent legal counsel (who may be the regular counsel of corporation) shall deliver to it t heir written opinion that such director, officer or employee has met such standards. If several claims, issues or matters of action are involved, any such person may be entitled to indemnification as to some matters even though he is not so entitled to others. The corporation may advance expenses to, or where appropriate, may at its expense undertake the defense of, any such director, officer or employee upon receipt of an undertaking by or on behalf of such person to repay such expenses if it should ultima tely be determined, that .he is not entitled to indemnification under, this Article 908 The provisions of this Article 908 shall be applicable to claims, actions, suits or proceedings made or commenced after the. adoption thereof, whether, arising from, acts .or, omissions to occurring before or after, the adoption thereof The rights of indemnification .provided hereunder shall be in addition to any rights of which any person concerned may a matter otherwise be
contract, .or as a. matter of law, a nd shall inure to the benefit of the heirs, executors and administrators of any such-person.

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Form SSC-32 State Form 37020 STATE OF INDIANA OFFICE OF THE SECRETARY OF STATE CERTIFICATE OF AMENDMENT OF PAKON CORPORATTOW I, EDWIN J, S1MCOX, Secretary of State of larwrhel rtify that Artkies of Amendmentfonthe above Corporation-have, been filed in the form prescribed by.myi&ff&cey.-.. prepared and signed indupUcate iriaccarddhceTmth-GhapterFour af the Indiana General Corporation. -,.Act(IC 23-1-4). The name of the corporation is amended as follows PAKOM. INC. NOW, THEREFORE, upon due examination, I find that the Articles of Amendment conform to law, and have endorsed my approval upon the duplicate copies of such Articles that all fees? have been paid as required by law that one copy of such Articles has been filed in my office and.• that the remaining copy of such Articles bearing the endorsement of my approval and filings has been returned by me to the Corporation. In Witness Whereof, I have hereunto set my hand and affixed the seal of the State of Indiana, at the City of Indianapolis, 5th day of August 79 85 EDWIN J. SIMCOX Secretary of State Indiana Secretary of State Deputy Packet 198507-375 Filing Date 08/05/1985 Effective Date 08/05/1985

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. NOTE This form may now also be used for amending pursuant to the Medical Professional Corporation Act. the Dental Professional Corporation Act, and the Professional Corporation Act of 1965, as well as the General Corporation Act. If the corporation was formed pursuant to the authority of one of these statutes other than the General Corporation Act, so indicat e in the preamble below by striking the refer ences to the three inappropriate statutes. Professional Accounting Corporations are considered to be formed pursuant to the authority of the Indiana General Corporation Act, but subject to the provisions of IC 23-1-13.5, and appropriate statutory reference should,, be made in the preamble or Article I below. State Form 38333 Corporate Form No. 102 (Oct. 1979) — Page One ARTICLES OF AMENDMENT (Amending Individual Articles On ly) Prescribed by Edwin J. Simcox, Secretary of State of Indiana Usefiize 8Vi x 11 White Paper for Inserts FijBlequirements—Present 2 originally signed and B executed copies to Secretary of State, Room 1S State House, Indianapolis 46204 Recording Requirements—Recording of Articles of Amendment in the Office of the County Recorder is generally no longer required by the Indiana General Corporation Act. However, if the name of the corporation is changed
by this amendment, a certified copy of the Certificate of Amendment must be filed with the Recorder of every county in which the corporation owns real estate. ARTICLES OF AMENDMENT OF THE ARTICLES OF INCORPORATION PAKON CORPORATION I The undersigned officers of AKPN CORPORATION (hereinafter referred to as the “Corporation”) existing pursuant to the provisions of the Indiana General Corporation Act (Medical Professional Corporation Act/Dental Professional Corporation Act/Professional Corporation Act of 1965), as amended (hereinafter referred to as the “Act”), desiring to give notice of corporate action effectuating amendment of certain provisions of its Articles of Incorporation, certify the following facts ARTICLE I Text of the Amendment The exact text of Article(X) of the Articles of Incorporation of the Corporation, as amended (hereinafter referred to as the “Amendments”), now is as follows ARTICLE I Name The name of the corporation is Pakon, Inc. Indiana Secretary of State Packet 198507-375 Filing Date 08/05/19 85 Effective Date 08/05/1985

 



 

ARTICLE II Manner of Adoption and Vote Section 1. Action by Directors (select appropriate paragraph). (a) The Board of Directors of the Corporation, at a meeting thereof, duly called, constituted and held on July 23(195 at which a quorum of such Board of Directors was present, duly adopted a resolution proposing to the Shareholders of the Corporation entitled to vote in respect of the Amendments that the provisions and terms of Article I. of its Articles of Incorporation be amended so as to readas set forth in the Amendments and called a meeting of such shareholders, to be held 1985- to adopt or reject the Amendments, unless the same were so approved prior to such date by — unanimous written consent. Indiana Secretary of State Packet 198507-375 Filing Date 08/05/1985 Effective Date 08/05/1985

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Corporate Form No. 102 (Oct. 1979) — Page Three (b) By written consent executed on by the holders,of 100 sharp of the Corporation, being all of the shares of theCorporation entitled to vote in.respect, of the Amendments, the Shareholders adopted the Amendments. Section 3. Compliance with Legal Requirements. The manner of the ad option of the Amendments, and die vote by which they were adopted,constitute full legal compliance with the provisions of the Act, the Articles of Incorporation, and the By-Laws of the Corporation. ARTICLE III Statement of Changes Made With Respect to Any Increase In The Number of Shares Heretofore Authorized Aggregate Number of Shares 1000 Previously Authorized Increase (indicate “0” or N/A” if no increase) Aggregate Number of Shares1000 To Be Authorized After Effect of This Am endment Indiana Secretary of State Packet 198507-375 Filin Date 08/05/1985 Effective Date 08/05/1985

 



 

The Indiana Secretary of State filing office certifies that this copy is on file in this office. Corporate Form No. 102 (Oct. 1979) — Page Four IN WITNESS WHEREOF, the undersigned officers execute these Articles of Amendment of the Articles of Incorporation of the Corporation, and certify to the truth of the facts herein stated, thisMtbay of President or -Vice President Secretary or Assistant Secretary STATE OF INDIANA) COUNTY “F Vand erburgh I, the undersigned, a Notary Public duly commissioned to take acknowledgements and administer oaths in the State of Indiana, certify that Robert McCarthy and Stephan E Weitze the ofthe Corporation, the officers executing the foregoing Articles of Amendment of the Articles of I ncor poration, personally appeared be fore me, acknowledged the execution thereof, and swore or attested to the truth of the facts therein stated. Witness my hand and Notarial Seal this My Commission Expires My County of Residence is Vanderburgh This instrument was prepared by.. Indiana Secretary of State Packet 198507-375 Filing Date 08/05/1985 Effective Date 08/05/1985

 



Exhibit 3.1.18
STATE OF DELAUARE STATE DIVISION OF CORPORATIONS FILED 0900 All 08/16/1994 944152995 — 2133251 RESTATED CERTIFICATE OF INCORPORATION OF QUALEX INC. The undersigned, QDALEX INC. (the “Company”), a corporation originally incorporated under the name of Ektra Photofinishing Corporation on July 2B, 1987, and existing under and by virtue of the General Corporation Law of the State of Delaware (the “GCL”), does hereby restate, integrate and fu rther amend its Certificate of Incorporation, which restatement has been adopted in accordance with Sections 242 and 245 and 228 of the GCL, and certifies as follows FIRST The name of the company is QUALEX INC. SECOND The address of its registered office in the State of Delaware is Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County of New Castle. The name of its registered agent at such address is The Corporation Trust Company. THIRD The nature of the business or purpose to be conducted or promoted by the Company is to engage in any lawful act or activity for which corporations may be organized under the General Corporation Law of Delaware.

 



 

FOURTH The total number of shares of stock which the Company shall have authority to issue is one thousand shares of Common Stock (1,000) and the par value of each of such shares is $.01. FIFTH The Company is to have perpetual existence. SIXTH In furtherance and not in limitation of the powers conferred by statute, the Board of Directors of the Company is expressly authorized to make, alter or repeal the By-Laws of the Company. SEVENTH Elections of directors ne ed not be by written ballot unless the By-Laws shall so provide. The number of directors of the Company shall be fixed from time to time pursuant to the By-Laws. EIGHTH Meetings of stockholders may be held within or without the State of Delaware, as the By-Laws may provide. Any action required or permitted to be taken by the holders of Common Stock of the Company, including but not limited to the election of directors, may, be taken by written consent or consents but only if such consent or consents are sig ned by all holders of Common Stock. The books of the Company may be kept (subject to any provision contained in applicable statutes) outside the State of Delaware at such place or places as may be designated from time to time by the Board of Directors or in the By-Laws.

 



 

NINTH Whenever a compromise or arrangement is proposed between this corporation and its creditors or any class of them and/or between this corporation and its stockholders or any class of them, any court of equitable jurisdiction within the State of Delaware may, on the application in a summary way of this corporation or of any creditor or stockholder thereof or on the application of any receiver or receivers appointed for this corporation under the provisions of Section 291 of Title 8 of the Delaware Code or on the application of trustees in dissolution or of any receiver or receivers appointed for this corporation under the provisions of Section 279 of Title 8 of the Delaware Code order a meeting of the creditors or class of creditors, and/or of the stockholders or class of stockholders of this corporation, as the case may be, to be summoned in such manner as the said court directs. If a majority in number representing three-fourths in value of the cr editors or class of creditors, and/or of the stockholders or class of stockholders of this corporation, as the case may be, agree to any compromise or arrangement and to any reorganization of this corporation as a consequence of such compromise or arrangement, the said compromise or arrangement and the said reorganization shall, if sanctioned by the court to which the said application has been made, be binding on all the creditors or class of creditors, and/or
on all the stockholders or class of stockholder s, of this corporation, as the case may be, and also on this corporation.

 



 

TENTH The Company reserves the right to amend, alter, change or repeal any provision contained in this Certificate of Incorporation, in the manner now or hereafter prescribed by statute, and all rights conferred upon stockholders herein are granted subject to this reservation. ELEVENTH A director of the Company shall not be personally liable to the Company or its stockholders for monetary damages for breach of fiduciary duty as a director, except to the extent that such exemption from liability or limitation thereof is not permitted under the Delaware General Corporation Law as currently in effect or as the same may hereafter be amended. No amendment, modification or repeal of this Article ELEVENTH shall adversely affect any right or protection of a director that exists at the time of such amendment, modification or repeal. IN WITNESS WHEREOF, I have signed this Restated Certificate of Incorporation this 12 th day of august, 1994. Name David P. Biehn Title C hairman Attested by Name Gay P. Van\Graafeiland Title            Assistant Secretary

 



Exhibit 3.2.1

Exhibit 3.2.1 EXHIBIT B Single-Member LLC Operating Agreement Creo Manufacturing America LLC A Wyoming Limited Liability Company Article One Creation of the Limited Liability Company Section 1.1. The Limited Liability Company This Operating Agreement which is dated January 13, 2004 establishes the conditions for operation of a Single-Member Limited Liability Company under the laws of the State of Wyoming. The Limited Liability Company (LLC) shall be effective upon the filing of Articles of Organization as required by Wyoming. Creo Americas, Inc., 3 Federal Street, Billerica, MA 01821 is the Initial Single-Member of this LLC and subject to the provisions of the Act shall operate the LLC under the terms and conditions of this Agreement. Section 1.2. The Name of the Limited Liability Company The name of the LLC is Creo Manufacturing America LLC. The Member may change the name of the LLC or operate the LLC under different names. Section 1.3. Purposes of the LLC In order to accomplish its purposes, the LLC may conduct any lawful business and investment activity permitted under the laws of the State of Wyoming and in any other jurisdiction in which it may have a business or investment interest. The LLC may own, acquire, manage, develop, operate, sell, exchange, finance, refinance, and otherwise deal in any manner with real estate, personal property,
and any other type of business as the Member may from time to time deem to be in the best interest of the LLC. The LLC may engage in any other activities which are related or incidental to the foregoing purposes. Section 1.4. Principal Office of the LLC and Location of Records The street address of the principal office in the United States where the records of the LLC are to be maintained is: 1720 Carey Avenue, Suite 200, Cheyenne, WY 82001 or such other place or places as the Member determines. The records maintained by the LLC are to include all records which the LLC is required by law to maintain. The LLC shall likewise maintain a records office in any jurisdiction which requires a records office, and the LLC shall maintain at each such records office all records which the jurisdiction of its location shall require. Section 1.5. Registered Agent and Registered Office

 



 

The name of the Registered Agent of the LLC is Hirst & Applegate, P.C. and the registered office of the LLC is: 1720 Carey Avenue, Suite 200, Cheyenne, WY 82001 Section 1.6. The Term of the LLC The term of the LLC shall begin on the date the Articles of Organization is filed with the Secretary of State of Wyoming and shall have a perpetual duration, unless terminated as provided in this Agreement. Section 1.7. Tax Matters The Managers shall have all authority with regard to tax matters pursuant to the Code. Article Two Definitions For purposes of this agreement, unless the language or context clearly indicates that a different meaning is intended, the following words, terms and phrases defined in this section have the following meanings: Act means the Wyoming Limited Liability Company Act, as amended from time to time. Additional Member means a Member admitted to the LLC after the execution of the Agreement who is not a Substitute Member. Agreement means this Operating Agreement as it may be amended from time to time. Articles of Organization means the Articles of Organization filed with the Secretary of State of Wyoming as required by the Act as amended from time to time, or such other similar instrument as may be required to be filed by the laws of any other state in which the LLC intends to conduct business. (e) Assignee means a transferee of an LLC Interest who
has not been admitted as a Substitute Member in accordance with the provisions of Article Nine of this Agreement. (f) Bankrupt as used in this Agreement shall mean the filing of a petition in voluntary bankruptcy or an assignment for the benefit of creditors or other action taken voluntarily or involuntarily, by a Member under any Federal. State or Provincial law for the benefit of an insolvent party, except the filing of a petition of involuntary bankruptcy against a Member unless the petition is not dismissed within forty-five (45) days following such tiling, or the issuance of a charging order against the interest of a Member without the removal thereof within ten (10) days from the service of such order. (g) Capital Contribution means anything of value that a person contributes to the LLC as a prerequisite for, or in connection with, membership, including cash, property, services rendered, or a promissory note or other binding obligation to contribute cash or property or to perform services; the Initial Capital Contribution is shown in Exhibit “A” of this Agreement, which is attached to this Agreement and incorporated in it. Additional Capital Contributions may be made at any time. (h) Code means the Internal Revenue Code of 1986, as amended, and any successor to that Code. (i) Disability of a Member means that the Member has been declared or adjudicated incompetent, incapacitated, or otherwise
legally unable to effectively manage his or her property or financial affairs by a court of competent jurisdiction; or that the Member’s incapacity has been certified in writing by at least two licensed physicians after examination of the Member; or that the Member has disappeared or is absent for unexplained reasons, or is being detained under duress where the Member is unable to effectively manage his or her property or financial affairs. fj) Initial Member means Creo Americas, Inc., 3 Federal Street. Billerica, MA 01821. (k) LLC means Creo Manufacturing America LLC. a Wyoming Limited Liability Company.

 



 

(1) LLC Interest shall mean the ownership interest and rights of a Member in the LLC, including, without limitation, the Member’s right to a distributive share of the profits and losses, distributions and the property of the LLC, and the right to consent or approve LLC actions. All LLC Interests are subject to the restrictions on transfer imposed by this Agreement. Each Member’s interest is personal property and, as such, no Member shall have any interest in any of the assets of the LLC. (m) Member means a person with an ownership interest in this LLC, with the rights and obligations specified under the Act and the Agreement. (n) Person means an individual, a general partnership, a limited partnership, a limited liability company, a corporation, a trust, a business trust, a real estate investment trust, an estate, or other associations. (o) Personal Representative shall include an executor, administrator, guardian, custodian, conservator, trustee, or any other form of fiduciary. (p) Property means all LLC property and rights as described in Exhibit “A” and any property real or personal, tangible or intangible otherwise acquired by the LLC. (q) Substitute Member means any person not previously a Member who acquires, by purchase or otherwise, a LLC Interest and is admitted as a Substitute Member in accordance with the terms of Article Nine of this agreement, Article Three LLC Interests Section 3.1.
Valuation of LLC Interests in the LLC For all purposes, the value of the LLC as an entity and of LLC Interests shall be their respective fair market value. Section 3.2. LLC to Elect Sole Proprietorship Tax Status The federal income tax basis of the Member’s LLC Interest and all other matters relating to the distributive share and taxation of items of income, gain, loss, deduction, and credit will be as prescribed by the provisions of the Code governing sole proprietorships. For income tax purposes, Sole Proprietorship status shall be elected in the manner required by the Treasury Regulations. Article Four Capital Contributions Section 4.1. Initial Capital Contribution Creo Americas, Inc. shall contribute as its initial capital contribution to the LLC $1.00 as described in Exhibit A attached hereto. Section 4.2. Additional Capital Contributions Creo Americas, Inc. may make Additional Capital Contributions to the LLC at any time and in any form.

 



 

Section 4.3. Record of Capital Contributions The fair market value of any property other than cash or publicly traded securities to be contributed as an Additional Capital Contribution shall be established at the time of contribution and kept in the records of the LLC, Each Member’s distributive share of profits, and the amount of any LLC liabilities that are assumed by the Member, shall also be kept in the records of the LLC. Section 4.4. Record of Distributions A record shall be maintained of the amount of cash and the fair market value of any property distributed to a Member pursuant to any provision of this Agreement, a Member’s share of losses, and the amount of any liabilities of a Member that are secured by any property contributed by a Member to the LLC. Section 4.5. Record of Transfers of Membership Interest Except as otherwise required by law, if any LLC Interest is transferred in accordance with the terms of this Agreement, the transferee shall be credited with the portion of Capital Contribution of the transferor to the extent that it relates to the transferred LLC Interest. Section 4.6. Interest on and Return of Capital No Member shall be entitled to any interest on any Capital Contribution. No Member shall have the right to demand or to receive the return of all or any portion of the Member’s Capital Contribution. Article Five Distributions Section 5.1. Distributions from the LLC It is the
primary intent of the LLC to retain LLC funds in amounts determined in the sole discretion of the Initial Member to meet the reasonable needs of the business or investments of the LLC and other needs as provided in this Agreement. No Member shall have the right to demand distributions of any LLC funds or assets. Distributions of funds or other LLC assets, when made, shall be made according to the provisions of this Article. Section 5.2. Distributions of Cash Distributions of cash may be made to the Members. Such distributions shall only be made from the cash reserves which exceed the reasonable working reserves of the LLC, as determined in the sole discretion of the Initial Member. Section 5.3. Distributions in Kind The Initial Member, in its sole and absolute discretion, may make distributions in kind of LLC property to the Members. Article Six Management of the LLC Section 6.1. Management Vested in Managers Management of the LLC shall be vested in four Managers who shall be appointed by the Initial Member. The Initial Managers shall be Paul Kacir, Arnon Dror, Yochai Manor and Marcia Moore who shall serve

 



 

until such time as they are replaced with or without cause by the Initial Member. All powers of the LLC shall be exercised by or under the authority of, and the business and affairs of the LLC shall be managed under the direction of, the Managers, unless otherwise provided in this Agreement. Except as otherwise expressly provided for herein, the Managers shall have all necessary powers to carry out the purposes, business and objectives of the LLC, including, but not limited to. the right to enter into and carry out contracts of all kinds; to employ employees, agents, consultants and advisors on behalf of the LLC; and defend actions in law or equity. The Managers may deal with any related person, firm or corporation on terms and conditions that would be available from an independent responsible third party that is willing to perform. Section 6.2. Authorization to Execute Certain Instruments With respect to all of its obligations, powers and responsibilities under this Agreement, the Managers are authorized to execute and deliver, for and on behalf of the LLC, such notes and other evidence of indebtedness, contracts, agreements, assignments, deeds, leases, loan agreements, mortgages, and other security instruments and agreements in such form, and on such terms and conditions, as the Managers in the Managers’ sole discretion deem proper. Section 6.3. Affidavit of Authority Any third party dealing
with the LLC may rely upon the affidavit of any Manager, as to the Manager’s authority to act for the LLC. in substantially the form as follows: On my oath and under the penalties of perjury, I swear that I am a Manager of Creo Manufacturing America LLC, a Wyoming Limited Liability Company. I certify that I have the authority to act for, and bind, Creo Manufacturing America LLC in the transaction of the business for which this affidavit is given as affirmation of my authority. Manager Subscribed, sworn to and acknowledged before me, a Notary Public, by . this day of , 20 , My commission expires: Notary Public Section 6.4. Powers of the Managers The LLC, by and through the Managers, may acquire, hold, rent, lease, sell, convey, exchange, convert, improve, repair, manage, control, invest, and reinvest the funds of the LLC in every kind of real and personal property, both tangible and intangible, including property acquired “subject to” or “in assumption of an existing indebtedness and property acquired in whole or in part for promissory obligations of the LLC. The LLC may make any payment, receive any money, take any action, and make, execute, deliver and receive any contract, deed, instrument or document which may be necessary or advisable to exercise any of the powers conferred under this Agreement, and which are necessary or prudent for the proper administration and
conservation of the investments of the LLC.

 



 

Article Seven Books, Records, and Bank Accounts Section 7.1. Books and Records Books of account shall be kept with respect to the operation of the LLC. Such books shall be maintained at the principal office of the LLC, or at such other place as the Members shall determine. The following records of the LLC shall be kept at its principal office: a copy of the Articles of Organization and all certificates of amendment thereto, together with executed copies of any powers of attorney pursuant to which any certificate has been executed; copies of this Agreement, as amended, and of any financial statements of the LLC for the three most recent years; and (c) any other documents required by law. Section 7.2. Accounting Basis and Fiscal Year The books of account of the LLC shall be kept on a method authorized or required by the Code and as determined by the Initial Member, and shall be closed and balanced at the end of each LLC year. Section 7.3. Bank Accounts and LLC Funds All cash receipts shall be deposited in the LLC’s bank or other depository accounts maintained by the LLC. Section 7.4. Accounts are Property of the LLC All accounts used by, or on behalf of. the LLC shall be and remain the property of the LLC, and shall be received, held and disbursed by the Managers for the purposes specified in this Agreement. Section 7.5. No Commingling of Funds LLC funds shall not be commingled
with other funds. Article Eight Admission of Additional Member(s) Section 8.1. Admission by Consent of Initial Member No Person shall be admitted to the LLC as an Additional Member without the consent of the Initial Member. Section 8.2. Capital Contributions and Fair Market Value The Initial Member shall determine the initial capital contribution to be made by an Additional Member and the fair market value of such contribution, The fair market value of any property, other than cash or publicly-traded securities, to be contributed by an Additional Member as its initial capital contribution shall be agreed upon by the Additional Member and the Initial Member, or, alternatively, shall be determined by a disinterested appraiser mutually agreed upon by the Initial Member and the Additional Member, in the Initial Member’s sole and absolute discretion.

 



 

Section 8.3. Limitations Notwithstanding the provisions of Section 8.1 above, no Additional Member shall be admitted until such prospective Member completes the following actions: provides satisfactory evidence to the Initial Member that such an admission will not violate any applicable securities laws, or cause a termination of the LLC under applicable provisions of the Code: pays all reasonable expenses connected with such admission; and agrees to be bound by all of the terms and provisions of an Operating Agreement, approved by the Initial Member by executing the Operating Agreement. Section 8.4. Admissions in Violation of this Article Any admission of an Additional Member in violation of this Article shall be null and void and of no force and effect whatsoever. Article Nine Transfer of LLC Interests by a Member Section 9.1. Restrictions on Transfer Except as provided in this Article, a Member is prohibited from selling, transferring, encumbering or otherwise disposing of any LLC Interest without the written consent of the Initial Member. A transfer of an LLC Interest or the admission of a substitute Member in violation of the provisions of this Article shall be completely null and void. Section 9.2. Consequences of Transfer Upon the transfer by a Member of all or any portion of its LLC Interest, the transferred interest shall be converted into the interest of an Assignee unless all
remaining Members consent in writing to such Assignee becoming a Substitute Member. The transferee of the LLC Interest shall be an assignee until the assignee satisfies the requirements of Sections 9.3 to become a Substitute Member. Section 9.3. Transferee Becoming Substitute Member If all remaining Members consent, a transferee” shall become a Substitute Member only after the transferor Member and its transferee, execute, acknowledge, and deliver to the LLC such instruments of transfer and assignment as are in form and substance satisfactory to the Manager. The transferee shall pay all reasonable expenses connected with such substitution, and agrees to be bound by the terms and provisions of an Operating Agreement approved by the Initial Member. Section 9.4. Effect Upon a LLC Interest Acquired Without Consent If any person, organization or agency should acquire the LLC Interest of a Member as a result of: an order of a court of competent jurisdiction which the LLC is required by law to recognize; or being subject to a lawful charging order by a court of competent jurisdiction; or a levy or other transfer of an LLC Interest, with voting rights, which the LLC has not approved but which the LLC is required by law to recognize;

 



 

then, in such event, the converted interest shall be that of an Assignee until the Member satisfies the requirements of Sections 9.3 to become a Substitute Member. Article Ten Dissolution and Termination Section 10.1. Events of Dissolution The LLC shall be dissolved upon the occurrence of any event described in this Section. The LLC shall be dissolved on a date designated by the Initial Member with the unanimous written consent of the Members or upon any event causing a dissolution under the Act. Section 10.2. Continuation of LLC Upon dissolution, the LLC shall thereafter conduct only activities necessary to wind up its affairs, unless within 90 days after the date of the event causing dissolution, a majority of the remaining Members, if any, elect in writing to continue the LLC. Section 10.3. Effective Date of Dissolution Absent the election to continue the LLC as provided in Section 10,2, dissolution of the LLC shall be effective on the date on which the event occurs giving rise to the dissolution, but the LLC shall not be wound up until the LLCs Articles of Organization is canceled and the assets of the LLC have been distributed as provided in this Agreement. Section 10.4. Operation of the LLC After Dissolution During the period in which the LLC is winding up, the business of the LLC and the affairs of the Members shall continue to be governed by this Agreement, Section 10.5. Liquidation
of the LLC Property Upon dissolution of the LLC, the Members or, in the absence of a Member, a liquidator, shall liquidate the LLC Property, apply and distribute the proceeds derived from the liquidation of the Property as contemplated by this Agreement, and cause the cancellation of the LLC’s Articles of Organization. Section 10.6. Payment of LLC Creditors and Provision for Reserves The proceeds derived from the liquidation of LLC Property shall first be applied toward, or paid to, any creditor of the LLC who is not a Member, or successor in interest of the Member. The order of priority of payment to any creditor shall be as required by applicable state law. After payment of liabilities owing to creditors, excluding the Members, the Members or liquidator shall set up such reserves as they deem reasonably necessary for any contingent or unforeseen liabilities or obligations of the LLC. Section 10.7. Distribution of Property After the Payment of Liabilities and Establishment of Reserves After paying such liabilities, the Members or liquidator shall cause the remaining net assets of the LLC to be paid to creditors, if any, and then distributed in the same manner as provided in this Agreement relating to distributions to the Members.

 



 

Section 10.8. Non-cash Assets In the event that any part of the net assets distributable to the Members consists of notes or accounts receivable or other non-cash assets, the Members or liquidator may take whatever steps deemed appropriate to convert such assets into cash or any other form to facilitate distribution. If any assets of the LLC are to be distributed in kind, such assets shall be distributed on the basis of their fair market value at the date of distribution. Article Eleven General Matters Section11.1. Successors and Assigns Subject to the restrictions on transfers provided in this Agreement, this Agreement, and each and every provision of it, shall be binding upon and shall inure to the benefit of the Initial Member or its respective successors, successors-in-title and assigns. Section 11,2. Amendment This Agreement and/or the Articles of Organization may be amended as necessary or appropriate to qualify or continue the qualification of the LLC as an LLC in which the Members have limited liability under the laws of any jurisdiction or to ensure that the LLC will not be treated as an association taxable as a corporation for federal income tax purposes and any other change that does not adversely affect the Members in any material respect or that is required or contemplated by this Agreement. Section 11.3. Construction Unless the context requires otherwise, words denoting the singular may be
construed as denoting the plural, and words of the plural may be construed as denoting the singular. Words of one gender may be construed as denoting another gender as is appropriate within such context. Section 11.4. Headings of Articles, Sections, and Paragraphs The headings of Articles, Sections, and Paragraphs used within this Agreement are included solely for the convenience and reference of the reader. They shall have no significance in the interpretation or construction of this Agreement. Section 11.5. Applicable State Law The validity of this Agreement shall be determined by reference to the laws of the State of Wyoming. Section 11.6. Severability If any provision of this Agreement is declared by a court of competent jurisdiction to be invalid for any reason, such invalidity shall not affect the remaining provisions of this Agreement. The remaining provisions shall be fully severable, and this Agreement shall be construed and enforced as if the invalid provision had never been included.

 



 

Section 11.7. Acceptance Creo Americas, Inc. hereby acknowledges and confirms that it has caused this Operating Agreement to be drafted, accepts all its provisions, and agrees to be bound by all the terms, conditions and restrictions of this Agreement. IN WITNESS WHEREOF, this Agreement has been executed as of the day and year first above written. CREO AMERICAS, INC., Initial Member BY: ITS:

 



 

Exhibit “A” Creo Americas, Inc. hereby contributes $ 1.00 to the LLC, CREO AMERICAS, INC., Initial Member BY: ___. ___ITS: This Exhibit or a copy of it must be prepared and signed by the Initial Member when an initial contribution is made to the LLC, It should be updated to reflect transfers of LLC Interests in order to keep LLC Interests up to date for voting and distribution purposes. Each revised Exhibit must be attached to this Agreement and available for inspection by each Member.

 



Exhibit 3.2.2

EXHIBIT B EXHIBIT A BY-LAWS OF EASTMAN GELATINE CORPORATION ARTICLE I Stockholders Section 1. Annual Meeting. The annual meeting of the stockholders shall be held on the first Tuesday after the first Monday in February in each year, or if that day is a legal holiday in the place where the meeting is to be held, then on the next succeeding full business day, for the purposes of electing directors and for such other purposes as may be determined as hereinafter provided. The hour and place of such meeting and the purposes for which such meeting is to be held in addition to that specified above shall be determined in each year by the board of directors or, in the absence of action by the board, by the president. If in any year the annual meeting is not held on said date, a special meeting in lieu thereof may be held at a later time and any elections held or business transacted at such meeting shall have the same force and effect as if held or transacted at the annual meeting. Section 2. Special Meetings. Special meetings of the stockholders may be called at any time by the president or by the board of directors and shall be called by the clerk, or in case of the death, absence, incapacity or refusal of the clerk, by any other officer, upon written application of one or more stockholders who hold at least one tenth part in interest of the capital stock entitled to vote thereat. Such application shall
specify the purposes for which the meeting is to be called and may designate the date, hour and place of such meeting, provided, however, that no such application shall designate a date not a full business day or an hour not within normal business hours as the date or hour of such meeting without the approval of the president or the board of directors. Section 3. Place of Meetings. Meetings of the stockholders flay be held anywhere within, but not without, the United States. Section 4. Notice. Except as hereinafter provided, a written or printed notice of every meeting of stockholders stating the place, date, hour and purposes thereof shall be . given by the clerk or an assistant clerk (or by any other officer in the case of an annual meeting or by the person or

 



 

persons calling the meeting in the case of a special meeting) at least seven (7) days before the meeting to each stockholder entitled to vote thereat and to each stockholder who, by law, by the articles of organization or by these by-laws, is entitled to such notice, by leaving such notice with him or at his residence or usual place of business or by mailing it, postage prepaid, addressed to him at his address as it appears upon the records of the corporation. No notice of the place, date, hour or purposes of any annual or special meeting of stockholders need be given to a stockholder if a written waiver of such notice, executed before or after the meeting by such stockholder or his attorney thereunto authorized, is filed with the records of the meeting. Section 5. Action at a Meeting. Except as otherwise provided by the articles of organization, at any meeting of the stockholders a majority of all shares of stock then issued, outstanding and entitled to vote shall constitute a quorum for the transaction of any business. Though less than a quorum be present, any meeting may without further notice be adjourned to a subsequent date or until a quorum be had, and at any such adjourned meeting any business may be transacted which might have been transacted at the original meeting. When a quorum is present at any meeting, the affirmative vote of a majority of the shares of stock present or represented and entitled to
vote shall be necessary and sufficient to the determination of any questions brought before the meeting, unless a larger vote is required by law, by the articles of organization or by these by-laws, provided, however, that any election by stockholders shall be determined by a plurality of the votes cast by the stockholders entitled to vote in such election. Except as otherwise provided by law or by the articles of organi2ation or by these by-laws, each holder of record of shares of stock entitled to vote on any matter shall have one ‘ vote for each such share held of record by him and a proportionate vote for any fractional shares so held by him. Stockholders may vote either in person or by proxy. No proxy dated more than six months before the meeting named therein shall be valid and no proxy shall be valid after the final adjournment of such meeting. A proxy with respect to stock held in the name of two or more persons shall be valid if executed by any one of them unless at or prior to the exercise of the proxy the corporation receives a specific written notice to the contrary from any one of them. A proxy purporting to be executed by or on behalf of a stockholder shall be deemed valid unless challenged at or prior to its exercise and the burden of proving its invalidity shall rest on the challenger.

 



 

Any election by stockholders and the determination of any other questions to come before a meeting of the stockholders shall be by ballot if so requested by any stockholder entitled to vote thereon but need not be otherwise. Section 6. Action Without a Meeting. Any action required or permitted to be taken at any meeting of the stockholders may be taken without a meeting if all stockholders entitled to vote on the matter consent to the action in writing and the written consents are filed with the records of the meetings of stockholders. Such consents shall be treated for all purposes as a vote at a meeting. ARTICLE II Directors Section 1. Number and Election. There shall be a board of not less than three directors. The number of directors for the ensuing year shall be determined, and the number of directors so determined shall be elected, at the annual meeting of the stockholders by such stockholders as have the right to vote thereon, but the stockholders may, at any special meeting held for the purpose, increase or decrease the number of directors as thus determined and elect new directors to complete the number so determined or remove directors to reduce the number of directors to the number so determined. The board of directors may, by vote of a majority of the directors then in office, increase the number of directors determined by the stockholders and elect new directors to complete the number so
determined. No director need be a stockholder. Notwithstanding the above, if there be only two stockholders the number of directors may be not less than two, and whenever there shall be only one stockholder the number of directors may be not less than one. Section 2. Term. Except as otherwise provided by law, by the articles of organization or by these by-laws, the directors shall hold office until the next annual meeting of stockholders and until their successors are chosen and qualified. Section 3. Resignations. Any director may resign by delivering his written resignation to the corporation at its principal office or to the president or clerk or if there be one, to the secretary. Such resignation shall become effective at the time or upon the happening of the condition, if any, specified therein or, if no such time or condition is specified, upon its receipt.

 



 

Section 4. Removal. At any meeting of the stockholders called for the purpose any director may be removed from office with or without cause by the vote of a majority of the shares issued, outstanding and entitled to vote in the election of directors. At any meeting of the board of directors any director may be removed from office for cause by vote of a majority of the directors then in office. A director may be removed for cause only after a reasonable notice and opportunity to be heard before the body proposing to remove him. Section 5. Vacancies. Vacancies in the board of directors may be filled by vote of a majority of the remaining directors or, if not yet so filled, by the stockholders. Section 6. Regular Meetings. Regular meetings of the board of directors may be held at such times and places within or without the Commonwealth of Massachusetts as the board of directors may fix from time to time and, when so fixed, no notice thereof need be given. The first meeting of the board of directors following the annual meeting of the stockholders shall be held without notice immediately after and at the same place as the annual meeting of the stockholders or the special meeting held in lieu thereof. If in any year a meeting of the board of directors is not held at such time and place, any elections to be held or business to be transacted at such meeting may be held or transacted at any later meeting of the
board of directors with the same force and effect as if held or transacted at such meeting. Section 7. Special Meetings. Special meetings of the board of directors may be called at any time by the president or secretary (or, if there be no secretary, the clerk) or by any director. Such special meetings may be held anywhere within or without the Commonwealth of Massachusetts. A written, printed or telegraphic notice stating the place, date and hour (but not necessarily the purposes) of the meeting shall be given by the secretary or an assistant secretary (or, if there be no secretary or assistant secretary, the clerk or an assistant clerk) or by the officer or director calling the meeting at least forty-eight (48) hours before such meeting to each director by leaving such notice with him or at his residence or usual place of business or by mailing it, postage prepaid, or sending it by prepaid telegram, addressed to him at his last known address. No notice of the place, date or hour of any meeting of the board of directors need be given to any director if a written waiver of such notice, executed by him before or after the meeting, is filed with the records of the meeting, or to any director who attends the meeting without protesting prior thereto or at its commencement the lack of notice to him.

 



 

Section 8. Action at a Meeting. At any meeting of the board of directors, a majority of the directors then in office shall constitute a quorum. Though less than a quorum be present, any meeting may without further notice be adjourned to a subsequent date or until a quorum be had. When a quorum is present at any meeting a majority of the directors present may take any action on behalf of the board except to the extent that a larger number is required by law, by the articles of organization or by these by-laws. Section 9. Action Without a Meeting. Any action required or permitted to be taken at any meeting of the directors may be taken without a meeting if all the directors consent to the action in writing and the written consents are filed with the records of the meetings of the directors. Such consents shall be treated for all purposes as a vote at a meeting. Section 10- Powers. The board of directors shall have and may exercise all the powers of the corporation, except such as by law, by the articles of organization or by these by-laws are conferred upon or reserved to the stockholders. In the event of any vacancy in the board of directors, the remaining directors then in office, except as otherwise provided by law, shall have and may exercise all of the powers of the board of directors until the vacancy is filled. Section 11. Committees. The board of directors may elect from the board an executive committee or
one or more other committees and may delegate to any such committee or committees any or all of the powers of the board except those which by law, by the articles of organization or by these by-laws may not be so delegated. Such committees shall serve at the pleasure of the board of directors. Except as the board of directors may otherwise determine, each such committee may make rules for the conduct of its business, but, unless otherwise determined by the board or in such rules, its business shall be conducted as nearly as may be as is provided in these by-laws for the conduct of the business of the board of directors. Section 12. Meeting by Telecommunications. Members of the board of directors or any committee elected thereby may participate in a meeting of such board or committee by means of a conference telephone or similar communications equipment by means of which all persons participating in a meeting can hear each other at the same time and participation by such means shall constitute presence in person at the meeting.

 



 

ARTICLE III Officers Section 1, Enumeration. The officers of the corporation shall consist of a president, a treasurer and a clerk and such other officers, including without limitation a chairman of the board of directors, a secretary and one or more vice presidents, assistant treasurers, assistant clerks and assistant secretaries, as the board of directors may from time to time determine. Section 2. Qualifications. No officer need be a stockholder or a director. The same person may hold at the same time one or more offices unless otherwise provided by law. The clerk shall be a resident of Massachusetts unless the corporation shall have a resident agent. Any officer may be required by the board of directors to give a bond for the faithful performance of his duties in such form and with such sureties as the board may determine. Section 3. Elections. The president, treasurer and clerk shall be elected annually by the board of directors at its first meeting following the annual meeting of the stockholders. All other officers shall be chosen or appointed by the board of directors. Section 4. Term. Except as otherwise provided by law, by the articles of organization or by these by-laws, the president, treasurer and clerk shall hold office until the first meeting of the board of directors following the next annual meeting of the stockholders and until their respective successors are chosen and qualified. All other officers shall
hold office until the first meeting of the board of directors following the next annual meeting of the stockholders, unless a shorter time is specified in the vote choosing or appointing such officer or officers. Section 5. Resignations. Any officer may resign by delivering his written resignation to the corporation at its principal office or to the president or clerk, or, if there be one, to the secretary. Such resignation shall be effective at the time or upon the happening of the condition, if any, specified therein or, if no such time or condition is specified, upon its receipt. Section 6. Removal. Any officer may be removed from office with or without cause by vote of a majority of the directors then in office. An officer may be removed for cause only after a reasonable notice and opportunity to be heard before the board of directors.

 



 

Section 7. Vacancieys. Vacancies in any office may be filled by the board of directors. Section 8. Certain Duties and Powers. The officers designated below, subject at all times to these by-laws and to the direction and control of the board of directors, shall have and may exercise the respective duties and powers set forth below: The Chairman of the Board of Directors, The chairman of the board of directors, if there be one, shall, when present, preside at all meetings of the board of directors. The President. The president shall be the chief executive officer of the corporation and shall have general operating charge of its business. Unless otherwise prescribed by the board of directors, he shall, when present, preside at all meetings of the stockholders, and, if a director, at all meetings of the board of directors unless there be a chairman of the board of directors who is present at the meeting. The Treasurer. The treasurer shall be the chief financial officer of the corporation and shall cause to be kept accurate books of account. The Clerk. The clerk shall keep a record of all proceedings of the stockholders and, if there be no secretary, shall also keep a record of all.proceedings of the board of directors. In the absence of the clerk from any meeting of the stockholders or, if there be no secretary, from any meeting of the board of directors, an assistant clerk, if there be one, otherwise a clerk pro tempore designated
by the person presiding at the meeting, shall perform the duties of the clerk at such meeting. The Secretary. The secretary, if there be one, shall keep a record of all proceedings of the board of directors. In the absence of the secretary, if there be one, ‘from any meeting of the board of directors, an assistant secretary, if there be one, otherwise a secretary pro tempore designated by the person presiding at the meeting, shall perform the duties of the secretary at such meeting. Section 9. Other Duties and Powers. Each officer, subject at all times to these by-laws and to the direction and control of the board of directors, shall have and may exercise, in addition to the duties and powers specifically set forth in

 



 

these by-laws, such duties and powers as are prescribed by law, such duties and powers as are commonly incident to his office and such duties and powers as the board of directors may from time to time prescribe. ARTICLE IV Capital Stock Section 1. Amount and Issuance. The total number of shares and the par value, if any, of each class of stock which the corporation is authorized to issue shall be stated in the articles of organization. The directors may at any time issue all or from time to time any part of the unissued capital stock of the corporation from time to time authorized under the articles of organization, and may determine, subject to any requirements of law, the consideration for which stock is to be issued and the manner of allocating such consideration between capital and surplus. Section 2. Certificates. Each stockholder shall be entitled to a certificate or certificates stating the number and the class and the designation of the series, if any, of the shares held by him, and otherwise in form approved by the board of directors. Such certificate or certificates shall be signed by the president or a vice president and by the treasurer or an assistant treasurer. Such signatures may be facsimiles if the certificate is signed by a transfer agent, or by a registrar, other than a director, officer or employee of the corporation. In case any officer who has signed or whose facsimile signature has been placed on
such certificate ahall have ceased to be such officer before such certificate is issued, it may be issued by the corporation with the same effect as if he were such officer at the time of its issue. Every certificate issued for shares o£ stock at a time when such shares are subject to any restriction on transfer pursuant to the articles of organization, these by-laws or any agreement to which the corporation is a party shall have the restriction noted conspicuously on the certificate and shall also set forth on the face or back of the certificate either (i) the full text of the restriction or (ii) a statement of the existence of such restriction and a statement that the corporation will furnish a copy thereof to the holder of such certificate upon written request and without charge.

 



 

Every certificate issued for shares of stock at a time when the corporation is authorized to issue more than one class or series of stock shall set forth on the face or back of the certificate either (i) the full text of the preferences, voting powers, qualifications and special and relative rights of the shares of each class and series, if any, authorized to be issued, as set forth in the articles of organization or (ii) a statement of the existence of such preferences, powers, qualifications and rights and a statement that the corporation will furnish a copy thereof to the holder of such certificate upon written request and without charge. Section 3. Transfers. The board of directors may make such rules and regulations not inconsistent with the law, with the articles of organization or with these by-laws as it deems expedient relative to the issue, transfer and registration of stock certificates. The board of directors may appoint a transfer agent and a registrar of transfers or either and require all stock certificates to bear their signatures. Except as otherwise provided by law, by the articles of organization or by these by-laws, the corporation shall be entitled to treat the record holder of any shares of stock as shown on the books of the corporation as the holder of such shares for all purposes, including the right to receive notice of and to vote at any meeting of stockholders and the right to receive any dividend or other distribution in
respect of such shares. Section 4. Record Date. The board of directors may fix in advance a time, which shall be not more than sixty (60) days before the date of any meeting of stockholders or the date for the payment of any dividend or the making of any distribution to stockholders or the last day on which the consent or dissent of stockholders may be effectively expressed for any purpose, as the record date for determining the stockholders having the right to notice of and to vote at such meeting and any adjournment thereof or the right to receive such dividend or distribution or the right to give such consent or dissent, and in such case only stockholders of record on such record date shall have such right, notwithstanding any transfer of stock on the books of the corporation after the record date; or without fixing such record date the directors may for any of such purposes close the transfer books for all or any part of such period. Section 5. Lost Certificates. The board of directors may, except as otherwise provided by law, determine the conditions upon which a new certificate of stock may be issued in place of any certificate alleged to have been lost, mutilated or destroyed.

 



 

ARTICLE V Miscellaneous Provisions Section 1. Fiscal Year. The fiscal year of the corporation shall begin on the first day of January in each year and end on the last day of December next following. Section 2. Corporate Seal. The seal of the corporation shall be in such form as shall be determined from time to time by the board of directors. Section 3. Corporation Records. The original, or attested copies, of the articles of organization, by-laws and records of all meetings of the incorporators and stockholders, and the stock and transfer records, which shall contain the names of all stockholders and the record address and the amount of stock held by each, shall be kept in the Commonwealth of Massachusetts at the principal office of the corporation in said Commonwealth or at an office of the transfer agent or of its clerk or of its resident agent, if any. Said copies and records need not all be kept in the same office. They shall be available at all reasonable times to inspection by any stockholder for any proper purpose but not if the purpose for which such inspection is sought is to secure a list of stockholders or other information for the purpose of selling said list or information or copies thereof or of using the same for a purpose other than the interest of the applicant, as a stockholder, relative to the affairs of the corporation. Section 4. Voting of Securities. Except as the board of directors may otherwise
prescribe, the president or the treasurer shall have full power and authority in the name and on behalf of the corporation, subject to the instructions of the board of directors, to waive notice of, to attend, act and vote at, and to appoint any person or persons to act as proxy or attorney in fact for this corporation (with or without power of substitution) at any meeting of stockholders or shareholders of any other corporation or organization, the securities of which may be held by this corporation.

 



 

ARTICLE VI Amendments These by-laws may be amended or repealed at any annual or special meeting of the stockholders by the affirmative vote of a majority of the shares of capital stock then issued, outstanding and entitled to vote provided notice of the proposed amendment or repeal is given in the notice of the meeting. No change in the date fixed in these by-laws for the annual meeting of the stockholders shall be made within sixty (#eu#0) days before such date, and notice of any change in such date shall be given to all stockholders at least twenty (20) days before the new date fixed for such meeting. If authorized by the articles of organization, these by-laws may also be amended or repealed in whole or in part, or new by-laws made, by the board of directors except with respect to any provision hereof which by law, the articles of organization or these by-laws requires action by the stockholders. Not later than the time of giving notice of the meeting of stockholders next following the making, amendment or repeal by the directors of any by-laws, notice thereof stating the substance of such change shall be given to all stockholders entitled to vote on amending the by-laws. Any by-law to be made, amended or repealed by the directors may be amended or repealed by the stockholders.

 



Exhibit 3.2.3
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BY-LAWS

OF

EASTMAN KODAK INTERNATIONAL CAPITAL COMPANY, INC.

ARTICLE I.

Meetings of Stockholders

     Section 1. Annual Meetings. The annual meeting of the stockholders for the election of directors and for the transaction of any other proper business, shall
be held at 10 : 00 o’clock in the forenoon on the second Monday in February in each year, if not a legal holiday under the laws of the State where such
meeting is to be held, and if a legal holiday under the laws of said State, then on the next succeeding business day not a legal holiday under the laws of said
State.

     Section 2. Special Meetings. A special meeting of the stockholders for any purpose or purposes, unless otherwise provided by law or in the Certificate of
Incorporation of the Corporation as from time to time amended (hereinafter called the Certificate of Incorporation), may be called at any time by the President
or by order of the Board of Directors.

     Section 3. Place of Meeting. Each meeting of stockholders of the Corporation for the election of Directors shall be held at such place whether within or
without the State of Delaware as shall be fixed by the Board of Directors and specified in the notice or waiver of notice of said meeting. Special meetings of
stockholders shall be held at such place as shall be designated in the notice or waiver of notice of such meeting.

 



 

     Section 4. Notice of Meetings. Except as otherwise permitted or provided by law or the Certificate of Incorporation, written notice of each meeting of the
stockholders shall be given to each stockholder of record entitled to vote at such meeting not less than 10 nor more than 50 days before the day on which the
meeting is to be held. If mailed, notice is given when deposited in the United States mail, postage prepaid, directed to the stockholder at his address as it
appears on the records of the Corporation. Such notice shall state the place, date and hour of the meeting, and, in the case of a special meeting, the purpose or
purposes for which the meeting is called. A written waiver of notice of any meeting of stockholders, signed by the person entitled to notice, whether before or
after the time stated therein, shall be deemed equivalent to notice. Notice of any adjourned meeting of the stockholders shall not be required to be given,
except where expressly required by law.

     Section 5. Organization. At each meeting of the stockholders, the Chairman of the Board, or, in his absence, the President, shall act as chairman of the
meeting and the Secretary, or, in his absence, an Assistant Secretary, if one be appointed, shall act as secretary of the meeting. In case at any meeting none of
the officers who have been designated to act as chairman or secretary of the meeting, respectively, shall be present, a chairman or secretary of the meeting, as
the case may be, shall be chosen by the vote of a majority in interest of the stockholders of the Corporation present in person or by proxy and entitled to vote
at such meeting.

 



 

     Section 6. Quorum. At each meeting of the stockholders, except where otherwise provided by law, the holders of a majority of the issued and outstanding
shares of each class of stock of the Corporation entitled to vote at such meeting shall constitute a quorum for the transaction of business. In the absence of a
quorum, a majority in interest of the stockholders of the Corporation present in person or by proxy and entitled to vote, or, if no stockholder entitled to vote is
present, any officer entitled to preside at, or act as secretary of, such meeting, shall have the power to adjourn the meeting from time to time until stockholders
holding the requisite amount of stock shall be present or represented. At any such adjourned meeting at which a quorum shall be present, any business may be
transacted which might have been transacted at the meeting as originally called.

     Section 7. Voting. At each meeting of stockholders every stockholder of record of the Corporation entitled to vote at such meeting shall be entitled to one
vote in person or by proxy for each share of stock of the Corporation registered in his name on the books of the Corporation on the record date for such
meeting. Any vote on stock of the Corporation may be given by the stockholder entitled thereto in person or by proxy appointed by an instrument in writing,
subscribed by such stockholder or by his attorney thereunto authorized and delivered to the Secretary of the meeting; provided, however, that no proxy shall
be voted on after three years from its date unless said proxy provides for a longer period. At all meetings of the stockholders, all matters (except where other

 



 

provision is made by statute, by the Certificate of Incorporation or by these By-laws) shall be decided by the vote of a majority of the stock present in person
or by proxy and entitled to vote at the meeting. At each meeting of stockholders for the election of Directors the voting for directors shall not be by ballot
unless the holders, present in person or by proxy, of a majority of the stock of the Corporation entitled to vote at such meeting shall so determine.

     Section 8. List of Stockholders. It shall be the duty of the Secretary or other officer of the Corporation who shall have charge of its stock ledger, either
directly or through another officer of the Corporation designated by him or through a transfer agent or transfer clerk appointed by the Board of Directors, to
prepare and make, at least 10 days before every meeting of the stockholders, a complete list of the stockholders entitled to vote thereat, arranged in
alphabetical order and showing the address of each stockholder and the number of shares registered in the name of each stockholder. Such list shall be open to
the examination of any stockholder, for any purpose germane to the meeting, during ordinary business hours, for said 10 days, either at a place within the city
where the meeting is to be held, which place shall be specified in the notice of meeting, or, if not so specified, at the place where said meeting is to be held,
and the list shall be produced and kept at the time and place of said meeting during the whole time thereof and subject to the inspection of any stockholder
who shall be present thereat. The original or duplicate stock ledger shall be the only evidence as to who are the stockholders entitled

 



 

to examine the stock ledger, such list or the books of the Corporation, or to vote in person or by proxy at such meeting.

     Section 9. Written Consent. Whenever the vote of stockholders at a meeting thereof is required or permitted to be taken for or in connection with any
corporate action, by any provisions of law or of these By-laws, the meeting and vote of stockholders may be dispensed with if all of the stockholders who
would have been entitled to vote upon the action if such meeting were held shall consent in writing to such corporate action being taken.

ARTICLE II.

Board of Directors

     Section 1. Number. The number of Directors which shall constitute the whole Board shall be one, but from time to time the number may be increased, or
may be diminished to not less than three, by amendment of these By-laws.

     Section 2. Election. Directors shall, except as otherwise required or provided by law or by the Certificate of Incorporation, be elected by a plurality of the
votes cast at a meeting of the stockholders by the holders of shares entitled to vote in the election.

     Section 3. Resignation. Any Director of the Corporation may resign at any time by giving written notice to the Corporation. The resignation of any
Director shall take effect at the time specified therein; and, unless otherwise specified therein, the acceptance of such resignation shall not be necessary to
make it effective.

 



 

     Section 4. Removal of Directors. Any Director may be removed, either with or without cause, at any time by the affirmative vote of the holders of record
of a majority of the outstanding shares of stock entitled to vote, at a special meeting of the stockholders called for the purpose, and the vacancy in the Board
of Directors caused by any such removal may be filled by the stockholders as set forth in Section 2 of this Article at such meeting, or, if the vacancy is not so
filled, by the Board of Directors as set forth in Section 5 of this Article.

     Section 5. Vacancies. Vacancies in the Board of Directors because of death, resignation, removal or any other cause, and newly created directorships
resulting from an increase in the authorized number of directors may be filled by a majority of the directors then in office, although less than a quorum, or by
a sole remaining director.

     Section 6. First Meeting. After each annual election of Directors and on the same day, the Board of Directors may meet for the purpose of organization, the
election of officers and the transaction of other business at the place where regular meetings of the Board of Directors are held. Notice of such meeting need
not be given. Such meeting may be held at any other time or place which shall be specified in a notice given as hereinafter provided for special meetings of
the Board of Directors.

     Section 7. Regular Meetings. Regular meetings of the Board of Directors may be held at such places and at such times as the Board shall by resolution
determine. If any day fixed for a regular meeting shall be a legal holiday at the place where the meeting is to be held, then

 



 

the meeting which would otherwise be held on that day shall be held at such place at the same hour on the next succeeding business day which is not a legal
holiday. Notice of regular meetings need not be given.

     Section 8. Special Meetings; Notice. Special meetings of the Board of Directors shall be held whenever called by the Chairman of the Board or the
President or any two of the Directors. Notice of each such meeting shall be mailed to each Director, addressed to him at his residence or usual place of
business, at least two days before the day on which the meeting is to be held, or shall be sent to him by telegraph, cable or wireless so addressed, or shall be
delivered personally or by telephone, at least 24 hours before the time the meeting is to be held. Each notice shall state the time and place of the meeting but
need not state the purposes thereof, except as otherwise herein expressly provided. A written waiver of notice of any meeting of Directors, signed by the
person entitled to notice, whether before or after the time stated therein, shall be deemed equivalent to notice.

     Notice of any meeting of the Board need not be given to any Director who shall be present at such meeting; and any meeting of the Board shall be a legal
meeting without any notice thereof having been given, if all of the Directors of the Corporation then in office shall be present thereat.

     Section 9. Quorum and Manner of Acting. Except as otherwise provided by statute or by these By-laws, two Directors or one-third of the authorized
number of Directors, whichever is greater, shall be required to constitute a

 



 

quorum for the transaction of business at any meeting, and the affirmative vote of a majority of the Directors present at the meeting shall be necessary for the
adoption of any resolution or the taking of any other action. In the absence of a quorum, the Director or Directors present may adjourn any meeting from time
to time until a quorum be had. Notice of any adjourned meeting need not be given.

     Section 10. Written Consent. Any action required or permitted to be taken at any meeting of the Board of Directors or of any committee thereof may be
taken without a meeting if all members of the Board or of such committee, as the case may be, consent thereto in writing and such written consent is filed
with the minutes or proceedings of the Board or such committee.

     Section 11. Compensation. Directors, as such, shall not receive any stated salary for their services, but by resolution of the Board of Directors a fixed sum
and expenses of attendance, if any, may be allowed for attendance at each regular and special meeting of the Board. Nothing herein contained shall be
construed so as to preclude any Director from serving the Corporation in any other capacity, or from serving any of its stockholders, subsidiaries or affiliated
corporations in any capacity, and receiving proper compensation therefor.

     Section 12. Indemnification. Every person heretofore, now, or hereafter serving as a Director, officer or employee of the Corporation, and every person
heretofore, now, or hereafter serving at the written request of the Corporation (or at its oral request subsequently confirmed in writing), as a director, officer,
or

 



 

employee of another corporation or other business association in which the Corporation owns shares of capital stock or other proprietary interest or of which
the Corporation is a creditor, shall be indemnified and held harmless by the Corporation from and against any and all loss, cost, liability and expense that may
be imposed upon or incurred by him in connection with or resulting from any claim, action, suit or proceeding, whether civil, criminal, administrative or
investigative, in which he may become involved as a party or otherwise by reason of his being or having been a director, officer or employee of the
Corporation, or of another business association or corporation in which the Corporation owns shares of capital stock or other proprietary interest or of which
the Corporation is a creditor, whether or not he continues to be such at the time such loss, cost, liability or expense shall have been imposed or incurred. As
used herein, the term “loss, cost, liability and expense” shall include all expenses incurred in the defense of such claim, action, suit or proceeding and the
amounts of judgments, fines, or penalties levied or rendered against any such person; provided, however, that no such person shall be entitled to indemnity
hereunder unless the Board of Directors of the Corporation determines that such person was acting in good faith and for a purpose which he reasonably
believed to be in or not opposed to the best interests of the Corporation, and with respect to any criminal action or proceeding, had no reasonable cause to
believe his conduct was unlawful. Payments authorized hereunder include amounts paid and expenses incurred in settling any such claim, action, suit or
proceeding whether

 



 

actually commenced or threatened. Expenses incurred with respect to any such claim, action, suit or proceeding may be advanced by the Corporation prior to
the final disposition thereof upon receipt of an undertaking satisfactory in form and amount to the Board of Directors by or on behalf of the recipient to repay
such amount unless it is ultimately determined that he is entitled to indemnification. The foregoing right of indemnification shall not be deemed exclusive of
any other rights to which those seeking indemnification may be entitled under any law, by-law, provision of a certificate of incorporation, agreement
(including but not limited to any indemnification insurance contract), vote of stockholders or disinterested directors or otherwise.

ARTICLE III.

Officers

     Section 1. Number. The officers of the Corporation shall be a President, one or more Vice Presidents, a Secretary, a Treasurer, and, if the Board shall so
determine, such other subordinate officers as may be appointed by the Board of Directors. Any two or more offices may be held by the same person.

     Section 2. Election, Term of Office and Qualifications . The officers shall be elected annually by the Board of Directors, and except in the case of officers
appointed in accordance with the provisions of Section 3 of this Article, each shall hold office until the next annual election of officers and until his successor
shall have been duly elected and qualified, or until his death, or until he shall resign or until he shall have been removed

 



 

in the manner hereinafter provided. The Chairman of the Board and the President shall be and remain Directors.

     Section 3. Other Officers. In addition to the officers named in Section 1 of this Article, the Corporation may have such other officers and agents as may be
deemed necessary by the Board of Directors. Such other officers and agents shall be appointed in such manner, have such duties and hold their offices for
such terms, as may be determined by resolution of the Board of Directors.

     Section 4. Resignations. Any officer may resign at any time by giving written notice of his resignation to the Corporation. Any such resignation shall take
effect at the time specified therein; and, unless otherwise specified therein, the acceptance of such resignation shall not be necessary to make it effective.

     Section 5. Removal. Any officer may be removed, either with or without cause, by action of the Board of Directors.

     Section 6. Vacancies. A vacancy in any office because of death, resignation, removal or any other cause shall be filled by the Board of Directors.

     Section 7. The Chairman of the Board. The Chairman of the Board shall preside, when present, at all meetings of the Board of Directors and at all
meetings of the stockholders, and shall perform such other duties as the Board of Directors may properly direct.

     Section 8. The President. The President shall have the general powers and duties of supervision and management of the property and affairs of the
Corporation which usually pertain to his office, and shall perform such

 



 

other duties as the Board of Directors may properly direct. In the absence of the Chairman of the Board, he shall preside at all meetings of the Board of
Directors and at all meetings of stockholders.

     Section 9. Vice Presidents. Except where by law the signature of the President is required, each of the Vice Presidents shall possess the same power as the
President to sign all certificates, contracts, obligations and other instruments of the Corporation, and have such powers and perform such duties as usually
pertain to such office or as the Board of Directors may properly direct. In the absence or disability of the President, the Vice President designated by the
Board of Directors shall perform the duties and exercise the powers of the President.

     Section 10. The Secretary. The Secretary shall issue notices of all meetings of stockholders and of the Directors where notices of such meetings are
required by law or these By-laws. He shall keep the minutes of meetings of stockholders and of the Board of Directors. He shall sign such instruments as
require his signature and shall perform such other duties as usually pertain to his office and as the Board of Directors may properly direct.

     Section 11. The Treasurer. The Treasurer shall have the care and custody of all the moneys and securities of the Corporation. He shall cause to be entered
in the books of the Corporation to be kept for that purpose, full and accurate accounts of all moneys received and paid on account of the Corporation. He shall
sign such instruments as require his signature and shall perform such other duties as usually pertain to his office and as the Board of Directors

 



 

shall properly direct. The Treasurer shall give a bond for the faithful discharge of his duties in the sum of One Thousand Dollars ($1,000.00), and in such
further sum and with such surety as may be required by the Board of Directors.

     Section 12. Compensation. The salaries of the officers shall be fixed from time to time by the Board of Directors. Nothing contained herein shall preclude
any officer from serving the Corporation in any other capacity, including that of Director, or from serving any of its stockholders, subsidiaries or affiliated
corporations in any capacity, and receiving a proper compensation therefor.

ARTICLE IV.

Contracts, Loans, Checks, Deposits, Etc.

     Section 1. Contracts, Checks, etc. All contracts and agreements authorized by the Board of Directors, and all checks, drafts, bills of exchange or other
orders for the payment of money, issued in the name of the Corporation, shall be signed by such person or persons and in such manner as may from time to
time be designated by the Board of Directors, which designation may be general or confined to specific instances; and unless so designated by the Board of
Directors or in these By-laws, no officer, agent or employee shall have any power or authority to bind the Corporation by any contract or engagement or to
pledge its credit or to render it liable pecuniarily for any purpose or for any amount.

     Section 2. Loans. No loan shall be contracted on behalf of the Corporation, and no evidence of indebtedness shall be issued in its name, unless authorized
by the Board of Directors. Such authorization may be general or

 



 

confined to specific instances. Loans so authorized by the Board of Directors may be effected at any time for the Corporation from any bank, trust company
or other institution, or from any firm, corporation or individual. When so authorized by the Board of Directors any part of or all the properties, including
contract rights, assets, business or good will of the Corporation, whether then owned or thereafter acquired, may be mortgaged, pledged, hypothecated or
conveyed or assigned in trust as security for the payment of such bonds, debentures, notes and other obligations or evidences of indebtedness of the
Corporation, and of the interest thereon, by instruments executed and delivered in the name of the Corporation.

     Section 3. Deposits. All funds of the Corporation not otherwise employed shall be deposited from time to time to the credit of the Corporation in such
banks, trust companies or other depositaries as the Board of Directors may select. The Board of Directors may make such special rules and regulations with
respect to such bank accounts, not inconsistent with the provisions of these By-laws, as it may deem expedient. For the purpose of deposit and for the purpose
of collection for the account of the Corporation, checks, drafts and other orders for the payment of money which are payable to the order of the Corporation
shall be endorsed, assigned and delivered by such person or persons and in such manner as may from time to time be designated by the Board of Directors.

     Section 4. Proxies in Respect of Securities of Other Corporations. Unless otherwise provided by resolution adopted by the Board of Directors, the
President or a

 



 

Vice President may exercise or appoint an attorney or attorneys, or an agent or agents, to exercise in the name and on behalf of the Corporation the powers
and rights which the Corporation may have as the holder of stock or other securities in any other corporation to vote or to consent in respect of such stock or
other securities; and the President or any Vice President may instruct the person or persons so appointed as to the manner of exercising such powers and rights
and the President or any Vice President may execute or cause to be executed in the name and on behalf of the Corporation and under its corporate seal, or
otherwise, all such ballots, consents, proxies, powers of attorney or other written instruments as they or either of them may deem necessary in order that the
Corporation may exercise such powers and rights.

ARTICLE V.

Shares and Their Transfer

     Section 1. Certificates of Stock. Every stockholder shall be entitled to have a certificate certifying the number of shares of stock of the Corporation owned
by him, signed by, or in the name of the Corporation by the President or a Vice President and by the Treasurer or an Assistant Treasurer, or the Secretary or an
Assistant Secretary of the Corporation (except that when any such certificate is countersigned by a transfer agent other than the Corporation or its employee
or by a registrar other than the Corporation or its employee the signatures of any such officers may be facsimiles). Such certificates shall be registered for
transfer on the stock books of the Corporation

 



 

in person or by attorney, but, except as hereinafter provided in the case of loss, destruction or mutilation of certificates, no transfer of stock shall be entered
until the previous certificate, if any, given for the same shall have been surrendered and cancelled.

     Section 2. Lost, Destroyed or Mutilated Certificates. In case of loss, destruction or mutilation of any certificate of stock, another may be issued in its place
upon proof of such loss, destruction or mutilation and, if required by the Corporation, upon the giving of a satisfactory bond of indemnity to the Corporation
in such sum as the Board of Directors may provide.

     Section 3. Record Date. The Board of Directors may fix, in advance, a date, which shall not be more than 60 nor less than 10 days before the date of such
meeting, nor more than 60 days prior to any other action, as a record date for the determination of the stockholders entitled to notice of or to vote at any
meeting of stockholders or any adjournment thereof, or to express consent to corporate action in writing without a meeting, or entitled to receive payment of
any dividend or other distribution or allotment of any rights, or entitled to exercise any rights with respect to any change, conversion or exchange of stock or
for the purpose of any other lawful action. If no record date is fixed (a) the record date for determining stockholders entitled to notice of or to vote at a
meeting of stockholders shall be at the close of business on the day next preceding the day on which notice is given, or, if notice is waived, at the close of
business of the day next preceding the day upon which

 



 

the meeting is held, and (b) the date for determining stockholders for any other purpose shall be at the close of business on the day on which the Board of
Directors adopts the resolution relating thereto. A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall
apply to any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for the adjourned meeting.

ARTICLE VI.

Seal

     The Board of Directors shall provide a corporate seal, which shall be in the form of a circle and shall bear the name of the Corporation and words and
figures “Corporate Seal 1968 Delaware” and such other words or figures as the Board of Directors may approve and adopt.

ARTICLE VII.

Amendments

     The By-laws of the Corporation may be made, altered or repealed by vote of the stockholders at the time entitled to vote in the election of Directors. The
By-laws may also be made, altered or repealed by the Board of Directors, but any By-law adopted by the Board may be altered or repealed by the
stockholders entitled to vote thereon as hereinabove provided.

 



Exhibit 3.2.4

EXHIBIT B EXHIBIT3.2.4 BY-LAWS OF FAR EAST DEVELOPMENT LTD. ARTICLE I StockholdersSection 1.1. Annual Meetings. An annual meeting of stockholders shall be held for the election of directors at such date, time and place, either within or without the State of Delaware, as may be designated by resolution of the Board of Directors from time to time. Any other proper business may be transacted at the annual meeting. Section 1.2. Special Meetings. Special meetings of stockholders may be held at any time upon call of the Chairman of the Board, if any, the President or a majority of the Board of Directors, at such time and place either within or without the State of Delaware as may be stated in the call and notice, A special meeting of stockholders shall be called by the Secretary upon the written request, stating the purpose of the meeting, of stockholders who together own of record 25 percent of the outstanding stock of any class entitled to vote at such meeting. Section 1,3. Notice of Meetings. Whenever stockholders are required or permitted to take any action at a meeting, a written notice of the meeting shall be given which shall state the place, date and hour of the meeting, and, in the case of a special meeting, the purpose or purposes for which the meeting is called. Unless otherwise provided by law, the written notice of any meeting shall be given not less than ten nor more than
fifty days before the date of the meeting to each stockholder entitled to vote at such meeting. If mailed, such notice shall be deemed to be given when deposited in the United States mall, postage prepaid, directed to the stockholder at his address as it appears on the records of the corporation. Section 1.4. Adjournments. Any meeting of stockholders, annual or special, may adjourn from time to time to reconvene at the same or some other place, and notice need not be given of any such adjourned meeting if

 



 

the time and place thereof are announced at the meeting at which the adjournment is taken. At the adjourned meeting the corporation may transact any business which might have been transacted at the original meeting. If the adjournment is for more than thirty days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the meeting. Section 1.5. Quorum. At each meeting of stockholders, except where otherwise provided by law or the certificate of incorporation or these by-laws, the holders of a majority of the outstanding shares of each class of stock entitled to vote at the meeting, present in person or by proxy, shall constitute a quorum. In the absence of a quorum the stockholders so present may, by majority vote, adjourn the meeting from time to time in the manner provided by Section 1.4 of these by-laws until a quorum shall attend. Section 1.6. Organization. Meetings of stockholders shall be presided over by the Chairman of the Board, if any, or in his absence by the President, or in their absence by a Vice President, or in the absence of the foregoing persons by a chairman chosen at the meeting. The Secretary shall act as secretary of the meeting, but in his absence the chairman of the meeting may appoint any person to act as secretary of the meeting. Section 1.7. Voting;
Proxies. Unless otherwise provided in the certificate of incorporation, each stockholder entitled to vote at any meeting of stockholders shall be entitled to one vote for each share of stock held by him which has voting power upon the matter in question. Each stockholder entitled to vote at a meeting of stockholders or to express consent or dissent to corporate action in writing without a meeting may authorize another person or persons to act for him by proxy, but no such proxy shall be voted or acted upon after three years from its date, unless the proxy provides for a longer period. Voting at meetings of stockholders need not be by written ballot and need not be conducted by inspectors unless the holders of a majority of the outstanding shares of all classes of stock entitled to vote thereon present in person or by proxy at such meeting shall so determine. At all meetings of stockholders for the election of directors a plurality of the votes cast shall be sufficient to elect. All other elections and questions shall, unless otherwise provided by law or by the certificate of incorporation or these by-laws, be decided by the vote of the holders of a majority of the

 



 

outstanding shares of all classes of stock entitled to vote thereon present in person or by proxy at the meeting, provided that (except as otherwise required by law or by the certificate of incorporation) the Board of Directors may require a larger vote upon any election or question. Section 1.8. Fixing Pate for Determination of Stockholders of Record. In order that the corporation may determine the stockholders entitled to notice of or to vote at any meeting of stockholders or any adjournment thereof, or to express consent to corporate action in writing without a meeting, or entitled to receive payment of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any other lawful action, the Board of Directors may fix, in advance, a record date, which shall not be more than sixty nor less than ten days before the date of such meeting, nor more than sixty days prior to any other action. If no record date is fixed: (1) the record date for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day on which notice is given, or, if notice is waived, at the close of business on the day next preceding the day on which the meeting is held; (2) the record date for determining stockholders entitled to express consent to
corporate action in writing without a meeting, when no prior action by the Board of Directors is necessary, shall be the day on which the first written consent is expressed; and (3) the record date for determining stockholders for any other purpose shall be at the close of business on the day on which the Board of Directors adopts the resolution relating thereto. A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for the adjourned meeting. Section 1.9. List of Stockholders Entitled to Vote. The Secretary shall prepare and make, at least ten days before every meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the address of each stockholder and the number of shares registered in the name of each stockholder. Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a period of at least ten days prior to the meeting, either at a place within the city where the meeting is to be held, which place shall be specified in the notice of the meeting, or, if not so specified, at the place where -3-

 



 

the meeting is to be held. The list shall also be produced and kept at the time and place of the meeting during the whole time thereof and may be inspected by any stockholder who is present. Upon the willful neglect or refusal of the directors to produce such a list at any meeting for the election of directors, they shall be ineligible for election to any office at such meeting. The stock ledger shall be the only evidence as to who are the stockholders entitled to examine the stock ledger, the list of stockholders or the books of the corporation, or to vote in person or by proxy at any meeting of stockholders. Section 1.10. Consent of Stockholders in Lieu of Meeting. Any action required by law to be taken at any annual or special meeting of stockholders of the corporation, or any action which, may be taken at any annual or special meeting of such stockholders, may be taken without a meeting, without prior notice and without a vote, if a consent in writing, setting forth the action so taken, shall be signed by the holders of outstanding stock having not less than the minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote thereon were present and voted. Prompt notice of the taking of the corporate action without a meeting by less than unanimous written consent shall be given to those stockholders who have not consented in writing.
ARTICLE II Board of Directors Section 2.1. Number; Qualifications. The Board of Directors shall consist or one or more members. The number of directors shall be such as may be fixed from time to time by resolution of the Board of Directors, Directors need not be stockholders. Section 2,2. Election- Resignation; Vacancies. Until the first annual meeting or stockholders or until successors or additional directors are duly elected and qualified, the Board of Directors shall consist of the persons elected as such by the incorporator. At the first annual meeting of stockholders and at each annual meeting thereafter, the stockholders shall elect directors, each to hold office until the next succeeding annual meeting or until his successor is elected and qualified or until his earlier resignation or removal.

 



 

Any director may resign at any time upon written notice to the corporation. Any vacancy occurring in the Board of Directors for any cause may be filled by a majority of the remaining members of the Board of Directors, although such majority is less than a quorum, or by the vote of a plurality of the votes cast at a meeting of stockholders, and each director so elected shall hold office until the next succeeding annual meeting of stockholders or until his successor is elected and qualified or until his earlier resignation or removal. Section 2.3. Regular Meetings. Regular meetings of the Board of Directors may be held at such places within or without the State of Delaware and at such times as the Board of Directors may from time to time determine, and if so determined notices thereof need not be given. Section 2,4, Special Meetings. Special meetings of the Board of Directors may be held at any time or place within or without the State of Delaware whenever called by the Chairman of the Board, if any, or the President or by a majority of the Board of Directors. Reasonable notice thereof shall be given by the person or persons calling the meeting. Section 2.5. Telephonic Meetings Permitted. Members of the Board of Directors, or any committee” designated by the Board, may participate in a meeting of such Board or committee by means of conference telephone or similar communications equipment by
means of which all persons participating in the meeting can hear each other, and participation in a meeting pursuant to this by-law shall constitute presence in person at such meeting. Section 2.6. Quorum. At all meetings of the Board of Directors one-third of the entire Board shall constitute a quorum for the transaction of business. Except in cases in which the certificate of incorporation or these by-laws otherwise provide, the vote of a majority of the directors present at a meeting at which a quorum is present shall be the act of the Board of Directors. Section 2.7. Organization. Meetings of the Board of Directors shall be presided over by the Chairman of the Board, if any, or in his absence by the President, or in their absence by a chairman chosen at the meeting. The Secretary shall act as secretary of the meeting, but in his absence the chairman of the meeting may appoint any person to act as secretary of the meeting.

 



 

Section 2.8. Informal Action by Directors. Any action required or permitted to be taken at any meeting of the Board of Directors, or of any committee thereof, may be taken without a meeting if all members of the Board of Directors or of such committee, as the case may be, consent thereto in writing, and the writing or writings are filed with the minutes of proceedings of the Board of Directors or committee. Section 2,9. Interested Directors; Quorum. No contract or transaction between the corporation and one or more of its directors or officers, or between the corporation and any other corporation, partnership, association, or other organization in which one or more of its directors or officers are directors or officers, or have a financial Interest, shall be void or voidable solely for this reason, or solely because the director or officer is present at or participates in the meeting of the Board or committee thereof which authorizes the contract or transaction, or solely because his or their votes are counted for such purpose if: (1) the material facts as to his relationship or interest and as to the contract or transaction are disclosed or are known to the Board of Directors or the committee, and the Board or committee in good faith authoriaes the contract or transaction by the affirmative votes of a majority of the disinterested directors, even though the disinterested directors be less than a quorum; or (2) the material
facts as to his relationship or interest and as to the contract or transaction are disclosed or are known to the stockholders entitled to vote thereon, and the contract or transaction is specifically approved In good faith by vote of the stockholders, or (3) the contract or transaction is fair as to the corporation as of the time it is authorized, approved or ratified, by the Board of Directors, a committee thereof, or the stockholders. Common or Interested directors may be counted In determining the presence of a quorum at a meeting of the Board of Directors or of a committee which authorizes the contract or transaction. ARTICLE III Committees Section 3.1. Committees. The Board of Directors may, by resolution passed by a majority of the whole Board, designate one or more committees, each committee to consist of one or more of the directors of the corporation. The Board may designate one or more directors as alternate members of any committee, who may replace any absent or disqualified member at any meeting of the committee. In the absence or disqualification of a

 



 

member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether or not he or they constitute a quorum, may unanimously appoint another member of the Board of Directors to act at the meeting in place of any such absent or disqualified member. Any such committee, to the extent provided in the resolution of the Board of Directors, shall have and may exercise all the powers and authority of the Board of Directors in the management of the business and affairs of the corporation, and may authorize the seal of the corporation to be affixed to all papers which may require it; but no such committee shall have power or authority in reference to amending the certificate of incorporation of the corporation, adopting an agreement of merger or consolidation, recommending to the stockholders the sale, lease or exchange of all or substantially all of the corporation’s property and assets, recommending to the stockholders a dissolution of the corporation or a revocation of dissolution, or amending these by-laws; and, unless the resolution expressly so provides, no such committee shall have the power or authority to declare a dividend or to authorize the issuance of stock. ARTICLE IV Officers Section 4.1. Executive Officers; Election; Qualifications: Term of Office; Resignation; Vacancies. The Board of Directors shall choose a President, a Secretary and a
Treasurer, and it may, if it so determines, choose a Chairman of the Board from among its members. The Board of Directors may also choose one or more Vice Presidents, one or more Assistant Secretaries and one or more Assistant Treasurers. Each such officer shall hold office until the first meeting of the Board of Directors after the annual meeting of stockholders next succeeding his election, and until his successor is elected and qualified or until his earlier resignation or removal. Any officer may resign at any time upon written notice to the corporation. Any number of offices may be held by the same person. Any vacancy occurring in any office of the corporation by death, resignation, removal or otherwise may be filled for the unexpired portion of the term by the Board of Directors at any regular or special meeting.

 



 

Section 4.2. Powers and Duties of Executive Officers. The officers of the corporation shall have such authority and may perform such duties in the management of the corporation as may be prescribed by the Board of Directors and, to the extent no so prescribed, as generally pertain to their respective offices, subject to the control of the Board of Directors. The Board of Directors may require any officer, agent or employee to give security for the faithful performance of his duties. ARTICLE V Stock Section 5.1. Certificates. Every holder of stock shall be entitled to have a certificate signed by or in the name of the corporation by the Chairman of the Board of Directors, if any, or the President or a Vice President, and by the Treasurer or an Assistant Treasurer, or the Secretary or an Assistant Secretary, of the corporation, certifying the number of shares owned by him in the corporation. If such certificate is countersigned (1) by a transfer agent other than the corporation or its employee, or (2) by a registrar other than the corporation or its employee, any other signature on the certificate may be a facsimile. In case any officer, transfer agent, or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent, or registrar before such certificate is issued, it may be issued by the corporation with the same effect as if he were such officer,
transfer agent, or registrar at the date of issue. Section 5.2. Lost, Stolen or Destroyed Stock Certificates; Issuance of tjew Certificates. The corporation may issue a new certificate of stock in the place of any certificate theretofore issued by It, alleged to have been lost, stolen or destroyed, and the corporation may require the ovmer of the lost, stolen or destroyed certificate, or his legal representative, to give the corporation a bond sufficient to indemnify it against any claim that may be made against it on account of the alleged loss, theft or destruction of any such certificate or the issuance of such new certificate.

 



 

ARTICLE VI Miscellaneous Section 6.1, Fiscal Year. The fiscal year of the corporation shall be determined by resolution of the Board of Directors. Section 6.2. Seal. The corporate seal shall have the name of the corporation inscribed thereon and shall be in such form as may be approved from time to time by the Board of Directors. Section 6.3. Waiver of Notice o£ Meetings of Stockholders Directors and Committees.Any written waiver of notice, signed by the person entitled to notice, whether before or after the time stated therein, shall be deemed equivalent to notice. Attendance of a person at a meeting shall constitute a waiver of notice of such meeting, except when the person attends a meeting for the express purpose of objecting, at the beginning of the meeting, to the transaction of any business because the meeting is not lawfully called or convened. Neither the business to be transacted at, nor the purpose of, any regular or special meeting of the stockholders, directors, or members of a committee of directors need be specified in any written waiver of notice. Section 6.4. Indemnification of Di.rectors Officers and Employees. The corporation shall indemnify to the full extent authorized by law any person made or threatened to be made a party to an action or proceeding, whether criminal, civil, administrative or investigative, by reason of the fact that he, his testator or intestate is or was a director,
officer or employee of the corporation or serves or served any other enterprise as a director, officer or employee at the request of the corporation. Section 6.5. Form of Records. Any records maintained by the corporation in the regular course of its business, including its stock ledger, books of account, and minute books, may be kept on, or be in the form of, punch cards, magnetic tape, photographs, microphoto-graphs, or any other information storage device, provided that the records so kept can be converted into clearly legible form within a reasonable time. The corporation shall so convert any records so kept upon the request of any person entitled to inspect the same. Section 6.6. Amendment of By-Laws. These by-laws may be altered or repealed,and new by-laws made, by the Board of Directors or by the stockholders of the corporation.
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Exhibit 3.2.5 EXHIBIT B BYLAWS OF FPC INC. a California corporation ARTICLE I OFFICES Section 1. Principal office The Board of Directors (herein the “Board”) shall fix the location of the principal office of the corporation at any place within or’without the State of California. If the principal office is located outside the State of California, and the corporation has one or more business offices within the State of California, the Board shall designate and fix a principal business office within the State of California. Section 2. Other Offices The Board may at any time establish branch or subordinate offices at any place or places. ARTICLE II MEETINGS OF SHAREHOLDERS Section 1. Place of Meetings Meetings of shareholders shall be held at any place within or without the State of California designated by the Board. In the absence of any such designation, shareholders’ meetings shall be held at the principal office of the corporation. Section 2, Annual Meetings The annual meeting of shareholders shall be held each year on a date and at a time designated by the Board. At each annual meeting, directors shall be elected and any other proper business within the power of the shareholders may be transacted. Section 3. Special Meetings (a) Power To call Special Meetings. Special meetings of the shareholders may be called at any time by the Board, or by the chairperson of the Board, or by the
president, or by one or

 



 

more shareholders holding shares in the aggregate entitled to cast not less than ten percent (10%) of the votes at that meeting. (b) Procedure For Special Meetings Not Called By Board. If a special meeting is called by any person or persons entitled to call such a meeting other than the Board, the request shall be in writing, specifying the time of such meeting and the general nature of the business proposed to be transacted, and shall be delivered personally or sent by registered mail or by telegraphic or other facsimile transmission to the chairperson of the board, the president, any vice president, or the secretary. The officer receiving the request shall cause notice to be given promptly to the shareholders entitled to vote, in accordance with the provisions of Sections 4 and 5 of this Article II, that a meeting will be held at the time requested by the person or persons calling the meeting, not fewer than thirty-five (35) nor more than sixty (60) days after the receipt of the request. If the notice is not given within twenty (20) days after receipt of the request, the person or persons requesting the meeting may give the notice. Nothing contained in this paragraph shall be construed as limiting, fixing, or affecting the time at which a meeting of shareholders called by action of the Board may be held. Section 4. Notice of Shareholders’ Meetings (a)General. All notices of meetings of shareholders shall be sent or
otherwise given in accordance with Section 5 of this Article II not fewer than ten (10) days nor more than sixty (60) days before the date of the meeting. The notice shall specify the place, date and hour of the meeting and (i) in the case of a special meeting, the general nature of the business to be transacted, or (ii) in the case of an annual meeting, those matters that the Board, at the time of giving the notice, intends to present for action by the shareholders. The notice of any meeting at which directors are to be elected shall include the name of any nominee or nominees who, at the time of the notice, management intends to present for election. (b)Special Cases. If action is proposed to be taken at any meeting for approval of (i) a contract or transaction in which a director has a direct or indirect financial interest under Section 310 of the California Corporations code, (ii) an amendment of the Articles of Incorporation under Section 902 of said Code, (iii) a reorganization of the corporation under Section 1201 of said Code, (iv) a voluntary dissolution of the corporation under Section 1900 of said Code or (v) a distribu tion in dissolution other than in accordance with the rights of outstanding preferred shares under Section 2007 of said Code, the notice’shall also state the general nature of that proposal.

 



 

Section 5. Manner of Giving Notice t Affidavit of Notice (a)Manner of Giving Notice. Notice of any shareholders’ meeting shall be given either personally or by first-class mail or telegraphic or other written communication, charges prepaid, addressed to the shareholder at the address of that shareholder appearing on the books of the corporation or given by the share holder to the corporation for the purpose of notice. If no such address appears on the corporation’s books nor has been so given, notice shall be deemed to have been given if sent to that share holder by first-class mail or telegraphic or other written commu nication to the corporation’s principal office, or if published at least once in a newspaper of general circulation in the county in which that office is located. Notice shall be deemed to have been given at the time when delivered personally, deposited in the mail, delivered to a common carrier for transmission to the . recipient, actually transmitted by electronic means to the recipient by the person giving the notice or sent by other means of written communication. (b)Manner of Giving Notice to Uncontactable Shareholder. If any notice addressed to a shareholder at the address of that shareholder appearing on the books of the corporation is returned to the corporation by the United States Postal Service marked to indicate that the United States Postal Service is unable to deliver the notice to
the shareholder at that address, all future notices or reports shall be deemed to have been duly given without further mailing if the same shall be available to the shareholder on written demand of the shareholder at the principal office of the corporation for a period of one (1) year from the date of the giving of the notice. (cj Affidavit of Notice. An affidavit of the mailing or other means of giving any notice of any shareholders’ meeting may be executed by the secretary, assistant secretary or any transfer agent of the corporation giving the notice and filed and maintained in the minute book of the corporation. Section 6. waiver of Notice or Consent by Absent Shareholders (a) Written Waiver of Notice. The transaction of any meeting of shareholders, either annual or special, however called and noticed, and wherever held, shall be as valid as if taken at a meeting duly held after regular call and notice, if a quorum is present either in person or by proxy, and if, either before or after the meeting, each person entitled to vote, who is not present in person or by proxy, signs a written waiver of notice, a consent to a holding of the meeting or an approval of the minutes. The waiver of notice, consent or approval need not            specify either the business to be transacted or the purpose of f ) any annual or special meeting of shareholders, except that if action is taken or proposed to be taken for approval of any of

 



 

those matters specified in the second paragraph of Section 4 of Article II, the waiver of notice or consent shall state the general nature of the proposal. All such waivers, consents or approvals shall be filed with the corporate records or made a part of the minutes of the meeting. (b) Waiver by Attendance at the Meeting. Attendance by a person at a meeting shall also constitute a waiver of notice of that meeting, except when the person objects at the beginning of the meeting to the transaction of any business because the meeting is not lawfully called or convened, and except that attendance at a meeting is not a waiver of any right to object to the consideration of matters required by law to be included in another notice of the meeting, but not so included, if that objection is expressly made at the meeting. Section 7. Record Date for Shareholder Notice. Voting, and Giving Consents (a)Record Date Set by Board. For purposes of determining the shareholders entitled to notice of any meeting or to vote or entitled to give consent to corporate action without a meeting, the Board may fix, in advance, a record date, which shall not be more than sixty (60) days nor fewer than ten (10) days before the date of any such meeting nor more than sixty (60) days before any such action without a meeting, and in this event only share holders of record on the dates so fixed are entitled to notice, and to vote or to give consents,
as the case may be, notwithstanding any transfer of any shares on the books of the corporation after the record date, except as otherwise provided in the California Corporations code. (b)Establishing Record Date If Not Set by Board. If the Board does not so fix a record date, (a) the record date for determining shareholders entitled to notice of or to vote at a meeting of shareholders shall be at the close of business on the business day next preceding the day on which notice is given or, if notice is waived, at the close of business on the business day next preceding the day on which the meeting is held; (b) the record date for determining shareholders entitled to give consent to corporate action in writing without a meeting, (i) when no prior action by the Board has been taken, shall be the day on which the first written consent is given, or (ii) when prior action of the Board has been taken, shall be at the close of business on the day on which the Board adopts the resolution relating to that action, or the sixtieth (60th) day before the date of such other action, whichever is later. Section 8. Quorum The presence in person or by proxy of the holders of a majority of the shares entitled to vote at any meeting of shareholders shall constitute a quorum for the transaction of -4-

 



 

business. The shareholders present at a duly called or held meeting at which a quorum is present may continue to do business until adjournment, notwithstanding the withdrawal of enough shareholders to leave less than a quorum, if any action taken (other than adjournment) is approved by at least a majority of the shares required to constitute a quorum. Section 9. Adjourned Meeting; Notice (a)Adlourned Meeting. Any shareholders’ meeting, annual or special, whether or not a quorum is present, nay be adjourned from time to time by the vote of the majority of the shares represented at that meeting, either in person or by proxy, but in the absence of a quorum, no other business may be transacted at that meeting, except as provided in Section 8 of Article II. (b)Notice. When any meeting of shareholders, either annual or special, is adjourned to another time or place, notice need not be given of the adjourned meeting if the time and place are announced at a meeting at which the adjournment is taken, unless a new record date for the adjourned meeting is fixed, or unless the adjournment is for more than forty-five (45) days from the date set for the original meeting, in which case the Board shall set a new record date. Notice of any such adjourned meeting, if required, shall be given to each shareholder of record entitled to vote at the adjourned meeting in accordance with the provisions of Sections 4 and 5 of
Article II. At any adjourned meeting the corporation may transact any business that might have been transacted at the original meeting. Section 10. Voting (a) voting other Than to Elect Directors. The shareholders entitled to vote at any meeting of shareholders shall be determined in accordance with the provisions of Section 7 of Article II, subject to the provisions of Sections 702 through 704, inclusive, of the California Corporations Code. The shareholders’ vote may be by voice vote or by ballot; provided, however, that any election for directors must be by ballot if demanded by any shareholder before the voting has begun. On any matter other than the election of directors, any shareholder may vote part of the shares in favor of the proposal and refrain from voting the remaining shares or vote them against the proposal but, if the shareholder fails to specify the number of shares which the shareholder is voting affirmatively, it will be conclusively presumed the shareholder’s approving vote is with respect to all shares that the shareholder is entitled to vote. If a quorum is present, the affirmative vote of the majority of the shares represented at the meeting and entitled to vote on any matter, other than the election of directors, shall be the act of the shareholders, unless the vote of a greater number or voting by classes is required by the California Corporations Code or the Articles of Incorporation.

 



 

(b) Voting to Elect Directors. At a shareholders’ meeting at which directors are to be elected, no shareholder shall be entitled to cumulate votes for any candidate (cast for any candidate a number of votes greater than the number of votes that such shareholder normally is entitled to cast), unless the candidate’s name has been placed in nomination before commencement of the voting and a shareholder has given notice before commencement of the voting of the shareholder’s intention to cumulate votes. If any shareholder has given such notice, then every shareholder entitled to vote may cumulate votes for candidates in nomination and give one candidate a number of votes equal to the number of directors to be elected multiplied by the number of votes to which such shareholder’s shares are normally entitled, or distribute the shareholder’s votes on the same principle among any or all of the candidates, in the discretion of the shareholder. The candidates receiving the highest number of affirmative votes of the shares entitled to be voted for them, up to the number of directors to be elected by such shares, shall be elected. Section 11. Shareholder Action by Written Consent Without a Meeting (a)Written Consent Prior to the Action. Any action that may be taken- at any annual or special meeting of shareholders may be taken without a meeting and without prior notice, if the consent in writing, setting forth the
actions so taken, is signed by the holders of outstanding shares having not less than the minimum number of votes that would be necessary to authorize or take that action in a meeting at which all shares entitled to vote on that action were present and voted. Directors may be elected by written consent without a meeting only if the written consents of all outstanding shares entitled to vote are obtained, except that a vacancy in the Board (other than a vacancy created by removal of a director) not filled by the Board may be filled by the written consent of a majority of the outstanding shares entitled to vote. All such consents shall be filed with the secretary and shall be maintained in the corporate records. Any shareholder giving a written consent, or the shareholder’s proxy- holder, or a-transferee of the shares or a personal representa tive of the shareholder or their respective proxyholders, may revoke the consent by a writing received by the secretary before written consents of the number of shares required to authorize the proposed action have been filed with the secretary. (b)Written Consent and Notice After the Action. If the consents of all shareholders entitled to vote have not been solicited in writing, and if the unanimous written consent of all such shareholders shall not have been received, the secretary shall give prompt notice to those shareholders entitled to vote } who have not consented in writing
of the corporate action * approved by the shareholders without a meeting. This notice

 



 

shall be given in the manner specified in Section 5 of Article II. In the case of approval of (i) contracts or transactions in which a director has a direct or indirect financial interest under Section 310 of the California Corporations Code, (ii) indemnification of agents of the corporation under Section 317 of said Code, (iii) a reorganization of the corporation under Section 1201 of said Code, or (iv) the distribution and dissolution other than in accordance with the rights of outstanding preferred shares under Section 2007 of said Code, the notice shall be given at least ten (10) days before the consummation of any action authorized by that approval. Section 12. Proxies Every person entitled to vote for directors or on any other matter shall have the right to do so either in person or by one or more agents authorized by written proxy signed by the person and filed with the secretary. A proxy shall be deemed signed if the shareholder’s name is placed on the proxy, whether by manual signature, typewriting, telegraphic transmission or otherwise, by the shareholder or shareholder’s attorney in fact. A validly executed proxy that does not state that it is irrevocable shall continue in full force and effect unless (i) revoked by the person executing it, before the vote pursuant to that proxy, by a writing delivered to the corporation stating that the proxy is revoked, or by a subsequent proxy executed by, or attendance at the
meeting and voting in person by, the person executing the proxy; or (ii) written notice of the death or incapacity of the maker of that proxy is received by the corporation before the vote pursuant to that proxy is counted; provided, however, that no proxy shall be valid after the expiration of eleven (11) months from the date of the proxy, unless otherwise provided in the proxy. The revocability of a proxy that states on its face that it is irrevocable shall be governed by the provisions of Sections 705(e) and 705(f) of the California Corporations Code. Section 13. Inspectors of Election Before any meeting of shareholders, the Board may appoint any persons other than the nominees for office to act as inspectors of election at the meeting or its adjournment. If no inspectors of election are so appointed, the chairperson of the meeting may, and on the request of any shareholder or shareholder’s proxy shall, appoint inspectors of election at the meeting. The number of inspectors shall be either one (1) or three (3). If inspectors of election are appointed at a meeting on the request of one or more shareholders or proxies, the holders of a majority of the shares or their proxies present at the meeting shall determine whether one or three inspectors of election are to be appointed. The powers and duties of the inspectors of election shall be as prescribed by the California Corporations Code.

 



 

ARTICLE III DIRECTORS Section 1. powers Subject to the provisions of the California Corporations Code and any limitations in the Articles of Incorporation and these Bylaws relating to action required to be approved by the shareholders or by the outstanding shares, the business and affairs of the corporation shall be managed and all corporate powers shall be exercised by or under the direction of the Board. Section 2. Number and Qualification of Directors The authorized number of directors shall be a minimum of one and a maximum of three, as fixed by the Board, until changed by a duly adopted amendment to the Articles of Incorporation or by an amendment to this Bylaw adopted by the vote or written consent of holders of a majority of the outstanding shares entitled to vote. Section 3. Election and Term of Office of Directors Directors shall be elected at each annual meeting of the shareholders to hold office until the next annual meeting. Each director, including a director elected to fill a vacancy, shall hold office until the expiration of the term for which elected and until a successor has been elected and qualified. Section 4. Vacancies A vacancy or vacancies in the Board shall be deemed to exist in the case of the death, resignation or removal of any director, or if the authorized number of directors is increased, or if the shareholders fail at any annual or special meeting of shareholders at which
any director or directors are to be elected to elect the full authorized number of directors to be voted for at that meeting. Vacancies, other than those caused by removal of directors, may be filled by a majority of the remaining directors, though less than a quorum, or by a sole remaining director, and each director so elected shall hold office until his successor is elected at any annual or special meeting of the shareholders. Any vacancy caused by the removal of a director may be filled only by the shareholders. The shareholders may elect a director or directors at any time to fill any vacancy or vacancies not filled by the directors. If the Board accepts the resignation of a            director tendered to take effect at a future time, the Board ) or the shareholders may elect a successor to take office when the resignation becomes effective. No reduction of ~S.CONT

 



 

the authorized number of directors shall have the effect of removing any director prior to the expiration of his term of office. Section 5. Place of Meeting All meetings of the Board shall be held at the principal office of the corporation or at any other place within or without the State of California designated in the notice of the meeting or, if not stated in the notice or if there is no notice, from time to time by resolution of the Board. Any regular or special meeting shall be valid wherever held, if held upon written consent of all members of the Board given either before or after the meeting and filed with the secretary. Section 6. Regular Meetings Regular meetings of the Board shall be held at such times as may from time to time be designated by resolution of the Board. Section 7. Special Meetings Special meetings of the Board for any purpose or purposes may be called at any time by the chairperson of the board or the president or any vice president or the secretary or any two directors. Section 8. Telephone Meetings Members of the Board may participate in a meeting through use of conference telephone or similar communications equipment, so long as all members participating in such meeting can hear one another. Participation in such a meeting constitutes presence in person at such meeting. Section 9. Notice of Meetings Notice of regular meetings of the Board need not be given. Notice of the time
and place of all other meetings of the Board shall be delivered personally or by telephone to each director at least forty-eight (48) hours before the meeting, or received by each director by mail, by telegraph or by other form of written communication at least forty-eight (48) hours before the meeting. Such notice shall be sent charges prepaid, addressed to each director at his or her address as it is shown on the records of the corporation or at such other address as may be reasonably calculated to give the director notice, or if the director’s address is not so shown on such records and an address reasonably calculated to give notice to the director is not readily ascertainable, at the city or place in which the meetings of the directors are regularly held. Notice of the time and place of holding an adjourned meeting of directors need not be given to

 



 

absent directors if the time and place are fixed at the meeting adjourned. Section 10. Waiver of Notice The transactions of any meeting of the Board, however called and noticed or wherever held, shall be valid as if taken at a meeting duly held after regular call and notice, if a quorum is present and if each director has received notice of the meeting, or attends the meeting without protesting his or her lack of notice before or at the beginning of the meeting, or signs before or after the meeting a waiver of notice, a consent to the holding of the meeting, or an approval of the minutes of the meeting. All such waivers, consents and approvals shall be filed with the corporate records or made a part of the minutes of the meeting. Section 11. Quorum and Voting A majority of the authorized number of directors as fixed by the Articles of Incorporation or by these Bylaws shall be necessary to constitute a quorum of the Board for the transaction of business, except to adjourn as hereinafter provided. Subject to the provisions of Section 310 of the California Corporations Code relating to the approval of transactions in which directors have an interest, and of Section 317(e) of said Code relating to the indemnification of corporate agents, every act or decision done or made by a majority of the directors present at a meeting duly held at which a quorum is present shall be regarded as the act of the Board except that a
majority of the full Board shall be required for amendment of these Bylaws. A meeting at which a quorum is initially present may continue to transact business notwithstanding the withdrawal of directors, if any action taken is approved by at least a majority of the required quorum for such meeting. Section 12. Adjournment A majority of the directors present, whether or not a quorum is present, may adjourn any directors’ meeting to meet again at a stated day, hour and place. Section 13. Fees and Compensation Directors and members of the executive committee, if one is appointed, may be allowed a fixed fee to be determined by resolution of the Board for attendance at each meeting. Nothing herein contained shall be construed to preclude any director from serving the corporation in another capacity as an officer, agent, employee or otherwise, and receiving compensation for those services.

 



 

Section 14. Action Without Meeting Any action required or permitted to be taken by the Board may be taken without a meeting, if all members of the Board shall individually or collectively consent in writing to such action. Such action by written consent shall have the same force and effect as a unanimous vote of such directors. Such written consent or consents shall be filed with the minutes of the proceedings of the Board. Section 15. Committees (a) Committees of Directors. The Board may, by resolution adopted by a majority of the authorized number of directors, designate one or more committees, each consisting of two (2) or more directors, to serve at the pleasure of the Board. The Board may designate one (1) or more directors as alternate members of any committee, who may replace any absent member at any meeting of the committee. Any committee, to the extent provided in the resolution of the Board, shall have all the authority of the Board, except with respect to: (a) the approval of any action that, under the General Corporation Law of California, also requires shareholders’ approval or approval of the outstanding shares; (b) the filling of vacancies on the Board or in any committee; (c) the fixing of compensation of the directors for serving on the Board or on any committee; (d) the amendment or repeal of Bylaws or the adoption of new Bylaws; (e) the amendment or repeal of any
resolution of the Board which by its express terms is not so amendable or repealable; (f) a distribution to the shareholders of the corporation, except at a rate or in a periodic amount or within a price range determined by the Board; or (g) the appointment of any other committees of the Board or the members of these committees. (b) Meetings and Actions of Committees. Meetings and action of committees shall be governed by, and held and taken in accordance with, the provisions of Article III, Section 5 (Place of Meetings), Section 6 (Regular Meetings), section 7 (special Meetings), Section 9 (Notice of Meetings), Section 10 (Waiver of Notice), section 11 (Quorum and Voting), Section 12 (Adjournment) and Section 14 (Action Without Meeting), with such changes in the context of those Bylaws as are necessary to substitute the committee and its members for the Board and its members, except that the time of regular meetings of committees may be determined either by resolution of the Board or by resolution of the committee; special meetings of committees may also be called by resolution of the Board; and notice of special meetings of committees shall also be given to alternate members, who shall have the right to attend all meetings of the committee. The Board may adopt rules for the governance of any committee not inconsistent with the provisions of these Bylaws. (a)

 



 

ARTICLE IV OFFICERS Section 1. officers The officers of the corporation shall be a president (who may also be referred to as chief Executive Officer), a secretary and a chief financial officer (who may also be the treasurer). The corporation may also have, at the discretion of the Board, a chairperson of the board, a general manager, one or more vice            presidents, one or more assistant secretaries, a treasurer, one f or more assistant treasurers and such other officers as the Board may appoint. Any two (2) or more offices may be held by the same person. Section 2. Appointment The chairperson of the board, the president, the secretary and the chief financial officer shall be appointed from time to time by the Board or by an officer to whom the Board shall have delegated the power to appoint. Each officer of the corporation shall serve at the pleasure of the Board subject to the rights, if any, of such officer under any contract of employment. Section 3. Removal and Resignation Any officer may be removed, either with or without cause, by a majority of the directors attending a duly held directors’ meeting at which a quorum is present or, except in the case of an officer chosen by the Board, by any officer upon whom such power of removal has been conferred by the Board. Any officer may resign at any time by giving written notice to the Board, to the president, or to the secretary of the corporation
without prejudice to the rights, if any, of the corporation under any contract to which the officer is a party. Section 4. Vacancies A vacancy in any office because of death, resignation, removal, disqualification or any other cause, shall be filled by the Board or by an officer to whom the Board shall have delegated the power to appoint. Section 5. Chairperson of the Board The chairperson of the board, if one is appointed, shall            preside at all meetings of the shareholders and of the Board, and exercise and perform such other powers and duties as may from            time to time be assigned to him or her by the Board. In the event that a chairperson of the board and no president is appointed, the chairperson of the board shall assume the

 



 

responsibilities of the president as enumerated in Section 6 of Article IV. Section 6. President Subject to such powers as may be given by the Board to a chairperson of the board or general manager, the president shall be the chief executive officer of the corporation and shall, subject to the control of the Board, have general supervision, direction and control of the business and officers of the corporation. The president shall, in the absence of the chairperson of the board, or if there is none, preside at all meetings of the shareholders and of the Board. The president shall have the general powers and duties of management usually vested in the office of president of a corporation, and shall have such other powers and duties as may be prescribed by the Board. Section 7. Vice President In the absence or disability of the president, the vice presidents, if any are appointed, in order of their rank as fixed by the Board, or if not ranked, the vice president designated by the Board, shall perform the duties of the president and when so acting shall have the powers of and be subject to the restrictions, upon the president. The vice presidents shall have such other powers and perform such other duties as from time to time may be prescribed for them respectively by the Board and the president or the chairperson of the board if there is no president. Section 8. Secretary The secretary shall keep, at the principal office of the
corporation or such other place as the Board may order, a book of minutes of all meetings of directors and shareholders, with the time and place held, whether regular or special, and if special, how authorized, the notice thereof given, the names of those present at directors’ meetings, the number of shares present or represented at shareholders’ meetings and the proceedings thereof. The secretary shall keep, at the principal office of the corporation, or at the office of the corporation’s transfer agent or registrar, a record of its shareholders showing the names of the shareholders and their addresses, the number and classes of shares held by each, the number and date of certificates issued for the same, and the number and date of cancellation of every certificate surrendered for cancellation. The secretary shall give notice or cause notice to be given of all meetings of the shareholders and of the Board required by these Bylaws to be given. The secretary shall keep the seal of the corporation, if one is adopted, in safe custody and shall have such other powers and perform such other duties as may be

 



 

prescribed by the Board and the president or the chairperson of the Board if there is no president. Section 9. Chief Financial Officer The chief financial officer, who may also be the treasurer, shall keep and maintain adequate and correct books and records of accounts of the corporation, and shall see that all monies and other valuables of the corporation are deposited in the name and to the credit of the corporation with such depositories as may be designated by the Board. The chief financial officer shall disburse the funds of the corporation as directed by the Board, shall render to the president and directors, whenever they request it, an account of all of the transactions in the chief financial officer’s official capacity and of the financial condition of the corporation, and shall have such other powers and perform such other duties as may be prescribed by the Board and the president or the chairperson of the board if there is no president. Section 10. Other officers Officers, other than the chairperson of the board, president, vice presidents, secretary and chief financial officer shall have such powers and perform such duties as nay be prescribed by the Board and the president or the chairperson of the board if there is no president. ARTICLE V MISCELLANEOUS Section 1. Inspection of Corporate Records (a) By Shareholders. The record of shareholders, the accounting books and records, the minutes of
proceedings of the shareholders and the Board and of any committee of the directors, shall be kept at the corporation’s principal executive office or at the office of its transfer agent or registrar and shall be open to inspection upon the written demand of any shareholder or the holder of a voting trust certificate, at any reasonable time during usual business hours for a purpose reasonably related to such holder’s interest as a shareholder or as the holder of a voting trust certificate, such inspection may be made in person or by an agent or attorney, and shall include the right to copy and make extracts. (b) By Directors. Every director shall have the absolute right at any reasonable time to inspect all books, records, documents of every kind, and the physical properties of the corporation and of any subsidiary corporation of the corporation. Such inspection by a director may be made in person or by agent (a)

 



 

or attorney, and the right of inspection includes the right to copy and make extracts. Section 2. Checks, Drafts, Etc. Checks, drafts, or other orders for payment of money and notes or other evidences of indebtedness, issued in the name of or payable to the corporation, shall be signed or endorsed by such person or persons and in such manner as, from time to time, shall be determined by resolution of the Board. Section 3. Contracts, Etc. The Board may authorize any officer or officers, agent or agents, to enter into any contract or execute any instrument in the name of and on behalf of the corporation, and such authority may be general or confined to specific instances. Unless so authorized by the Board, no officer, agent or employee shall have any power or authority to bind the corporation by any contract or engagement or to pledge its credit or to render it liable for any purpose or in any amount. Section 4. Certificates of Shares Every holder of shares in the corporation shall be entitled to have a certificate signed in the name of the corporation by the chairperson of the board or the president or a vice president and by the chief financial officer or an assistant treasurer or the secretary or an assistant secretary certifying the number of shares and the class or series of shares owned by the shareholder. on any certificate issued to represent any partly paid shares, the total amount of the consideration to be paid
therefor and the amount paid thereon shall be stated. There shall also be stated on the certificate representing any shares in the corporation, if applicable, that (i) the shares are subject to restrictions on transfer; (ii) the shares are assessable or not fully paid; (iii) the shares are subject to an irrevocable proxy or restrictions on voting rights contractually imposed by the corporation; (iv) the shares are redeemable; or (v) the shares are convertible (in which case the period for conversion shall also be stated). Section 5. Lost Certificates No certificate that replaces an outstanding share certificate shall be issued unless the outstanding certificate is sur-rendered; provided, however, that if any share certificate is lost, stolen, or destroyed, the Board may authorize issuance of a new certificate replacing the old one on any terms and conditions, including such reasonable arrangement for indemnification of the corporation, as the Board nay specify.

 



 

Section 6. Indemnity The right of any person sued because such person is or was a director, officer or employee of the corporation to indemnification for legal expenses, and of the Board to authorize the corporation to pay expenses incurred by, or to satisfy any judgment or fine rendered or levied against, a present or former director, officer, or employee of the corporation shall be to the maximum extent permitted by the California Corporations Code. The Board shall have the power to advance to each such agent expenses incurred in defending any such proceeding to the maximum extent permitted by law. The Board may, in its discretion, authorize the corporation to pay in whole or in part, the premium or other charge for any type of indemnity insurance in which any director, officer or employee of the corporation or any of its subsidiary corporations is indemnified or insured against liability or loss arising out of actual or asserted misfeasance or nonfeasance in the performance of his or her duties or out of any actual or asserted wrongful act against or by the corporation or any of its subsidiary corporations including, but not limited to, judgments, fines, settlements and expenses incurred in the defense of actions, proceedings and appeals therefrom. Section 7. Reports to Shareholders So long as there shall be fewer than 100 shareholders of record of this corporation (determined in accordance with
Section 605 of the California Corporations Code), the annual report to shareholders referred to in Section 1501 of the California Corporations Code is expressly dispensed with. The Board may cause to be sent to the shareholders annual or other periodic reports in any form which the Board considers appropriate. Section 8. Construction and Definitions Unless the context requires otherwise, the general provisions, rules of construction and definitions in the California Corporations Code shall govern the construction of these Bylaws. Without limiting the generality of this provision, the singular number includes the plural, the plural number includes the singular, any tense includes the other tenses and the term “person” includes both the corporation and a natural person.

 



 

ARTICLE VI AMENDMENTS Section 1. Power of Shareholders These Bylaws may be amended or repealed by the vote or the written consent of shareholders entitled to exercise a majority of the voting power of the corporation. Section 2. Power of Directors These Bylaws, including any Bylaw adopted or amended by the shareholders unless there is included therein a provision restricting to the shareholders the right to amend or repeal such Bylaws, may be amended or repealed by the Board, other than a Bylaw or amendment thereof changing the authorized number of directors, except that the Board shall have the power to fix, in the manner prescribed in Article III, Section 2, the number of directors within the limits specified in Article III, Section 2. CERTIFICATE OF SECRETARY I, the undersigned, certify: 1. I am the duly elected and acting secretary of FPC, Inc., a California corporation. 2. The annexed Bylaws, consisting of seventeen (17) pages, including this page, are the Bylaws of the corporation adopted by the Board on May 1, 1992, and said Bylaws have not been modified or rescinded and are at the date of this Certificate in full force and effect. IN WITNESS WHEREOF, I have subscribed ray name this day of      , 1992. By: Secretary

 



Exhibit 3.2.6

EXHIBIT B BY-LAWS OF KODAK AMERICAS, LTD. (Formed under the laws of the State of New York) ARTICLE I SHAREHOLDERS SECTION 1. Annual Meeting. A meeting of stockholders shall be held annually for the election of directors and the transaction of other business on the second Tuesday in June, or, if it be a public holiday, on the next succeeding business day. SECTION 2. Special Meetings. Special meetings of shareholders may be called by the Board of Directors or, subject to the control of the Board, by the President and shall be called by the Board upon the written request of the holders of record of a majority of the outstanding shares of the Corporation entitled to vote at the meeting requested to be called. SECTION 3. Place of Meetings. Meetings of shareholders shall be held at such place, within or without the State of New York, as may be fixed by the Board of Directors. If no place is so fixed, such meetings shall be held at the office of the Corporation in the State of New York. SECTION 4. Notice of Meetings. Notice of each meeting of shareholders shall be given in writing and shall state the place, date and hour of the meeting and the purpose or purposes for which the meeting is called. Notice of a special meeting shall indicate that it is being issued by or at the direction of the person or persons calling or requesting the meeting.

 



 

A copy of the notice of each meeting shall be given, personally or by first class mail, not less than ten nor more than fifty days before the date of the meeting, to each shareholder entitled to vote at such meeting. If mailed, such notice is given when deposited in the United States mail, with postage thereon prepaid, directed to the shareholder at his address as it appears on the record of shareholders, or, if he shall have filed with the Secretary of the Corporation a written request that notices to him be mailed to some other address, then directed to him at such other address. When a meeting is adjourned to another time or place, it shall not be necessary to give any notice of the adjourned meeting if the time and place to which the meeting is adjourned are announced at the meeting at which the adjournment is taken, and at the adjourned meeting any business may be transacted that might have been transacted on the original date of the meeting. SECTION 5. Waiver of Notice. Notice of meeting need not be given to any shareholder who submits a signed waiver of notice, in person or by proxy, whether before or after the meeting. The attendance of any shareholder at a meeting, in person or by proxy, without protesting prior to the conclusion of the meeting the lack of notice of such meeting, shall constitute a waiver of notice by him. SECTION 6. Qualification of Voters. Unless otherwise provided in the
certificate of incorporation, every shareholder of record shall be entitled at every meeting of shareholders to one vote for every share standing in his name on the record of shareholders. Shares standing in the name of another domestic or foreign corporation of any type or kind may be voted by such officer, agent or proxy as the by-laws of such corporation may provide, or, in the absence of such provision, as the board of directors of such corporation may determine.

 



 

SECTION 7. Quorum of Shareholders. The holders of a majority of the shares entitled to vote thereat shall constitute a quorum at a meeting of shareholders for the transaction of any business. When a quorum is once present to organize a meeting, it is not broken by the subsequent withdrawal of any shareholders. The shareholders who are present in person or by proxy and who are entitled to vote may, by a majority of votes cast, adjourn the meeting despite the absence of a quorum. SECTION 8. Proxies. Every shareholder entitled to vote at a meeting of shareholders or to express consent or dissent without a meeting may authorize another person or persons to act for him by proxy. SECTION 9. Vote or Consent of Shareholders. Directors shall, except as otherwise required by law, be elected by a plurality of the votes cast at a meeting of shareholders by the holders of shares entitled to vote in the election. Whenever any corporate action, other than the election of directors, is to be taken by vote of the shareholders, it shall, except as otherwise required by law, be authorized by a majority of the votes cast at a meeting of shareholders by the holders of shares entitled to vote thereon. Whenever shareholders are required or permitted to take any action by vote, such action may be taken without a meeting on written consent, setting forth the action so taken, signed by the holders of all outstanding shares
entitled to vote thereon. Written consent thus given by the holders of all outstanding shares entitled to vote shall have the same effect as a unanimous vote of shareholders.

 



 

ARTICLE II BOARD OF DIRECTORS SECTION 1. Power of Board and Qualification of Directors. The business of the Corporation shall be managed by the Board of Directors. Each director shall be at least twenty-one years of age. SECTION 2. Number of Directors. Unless otherwise fixed by the director(s), the number of directors constituting the entire Board shall be one. SECTION 3. Election and Term of Directors. At each annual meeting of shareholders, directors shall be elected to hold office until the next annual meeting and until their successors have been elected and qualified. SECTION 4. Quorum of Directors. One-third of the entire Board of Directors shall constitute a quorum for the transaction of business. SECTION 5. Meetings of the Board. An annual meeting of the Board of Directors shall be held in each year promptly after the annual meeting of shareholders. Regular meetings of the Board shall be held at such times as may be fixed by the Board. Special meetings of the Board may be held at any time upon the call of the President, the Secretary or the director. Meetings of the Board of Directors shall be held at such places as may be fixed by the Board for annual and regular meetings and in the notice of meeting for special meetings. If no place is so fixed, meetings of the Board shall be held at the office of the Corporation in Rochester, Monroe County, New York. Any action
required or permitted to be taken by the Board or any committee thereof may be taken without a meeting if all members of the Board or the committee

 



 

consent in writing to the adoption of a resolution authorizing the action. The resolution and the written consents thereto by the members of the Board or committee shall be filed with the minutes of the proceedings of the Board or committee. No notice need be given of annual or regular meetings of me Board of Directors. Notice of each special meeting of the Board shall be given to each director either by mail two days prior to the meeting or by telegram, written message or orally to the director one day prior to the meeting. Notice of a meeting of the Board of Directors need not be given to any director who submits a signed waiver of notice whether before or after the meeting, or who attends the meeting without protesting, prior thereto or at its commencement, the lack of notice to him. A notice, or waiver of notice, need not specify the purpose of any meeting of the Board of Directors. A majority of the directors present, whether or not a quorum is present, may adjourn any meeting to another time and place. SECTION 6. Newly Created Directorships and Vacancies. Newly created directorships resulting from an increase in the number of directors and vacancies occurring in the Board of Directors for any reason except the removal of directors by shareholders may be filled by vote of a majority of the directors then in office, although less than a quorum exists. Vacancies occurring as a result of the
removal of directors by shareholders shall be tilled by the shareholders. A director elected to fill a vacancy, unless elected by the shareholders, shall hold office until the next meeting of shareholders at which the election of directors is in the regular order of business, and until his successor has been elected and qualified.

 



 

SECTION 7. Indemnification. Any person made, or threatened to be made, a party to any action or proceeding, whether civil or criminal, by reason of the fact that he, his testator or intestate, is or was a director or officer of the Corporation or serves or served any other corporation in any capacity at the request of the Corporation shall be indemnified by the Corporation, and the Corporation may advance his related expenses, to the full extent permitted by law. For purposes of this SECTION 7, the Corporation may consider the term “Corporation” to include any corporation which has merged or consolidated into the Corporation or of which the Corporation has acquired all or substantially all the assets in a transaction requiring approval by the shareholders of the corporation whose assets were acquired. The foregoing provisions of this SECTION 7 shall apply in respect of all alleged or actual causes of action accrued before, on or after September 1,1963, except that, as to any such cause of action which accrued before such date, the Corporation may provide, and any person concerned shall be entitled to, indemnification under and pursuant to any by-law or provision of the certificate of incorporation of the Corporation, statutory provision, or principle of common law, in effect prior to such date, all to the extent permitted by law. ARTICLE III OFFICERS SECTION 1. Officers. The Board of Directors, as
soon as may be practicable after the annual election of directors, shall elect a President, a Secretary and a Treasurer, and from time to time may elect or appoint such other officers as it may determine. Any two or more offices may be held by the same person, except that the same person may not hold the offices of President and Secretary, unless all of the stock of the Corporation is owned by one person.

 



 

SECTION 2. Term of Office and Removal Each officer shall hold office for the term for which he is elected or appointed, and until his successor has been elected or appointed and qualified. Unless otherwise provided in the resolution of the Board of Directors electing or appointing an officer, his term of office shall extend to and expire at the meeting of the Board following the next annual meeting of shareholders. Any officer may be removed by the Board, with or without cause, at anytime. SECTION 3. Powers and Duties. The officers of the Corporation shall have such authority and perform such duties in the management of the Corporation, as my be prescribed by the Board of Directors and, to the extent not so prescribed, they shall have such authority and perform such duties in the management of the Corporation, subject to the control of the Board, as generally pertain to their respective offices. Securities of other corporations held by the Corporation may be voted by any officer designated by the Board and, in the absence of any such designation, by the President, any Vice-President, the Secretary or the Treasurer. The Board may require any officer, agent or employee to give security for the faithful performance of his duties. SECTION 4. Books and Records. The Board of Directors may determine whether and to what extent and at what times and places and under what conditions and regulations
any accounts, books, records or other documents of the Corporation shall be open to inspection, and no creditor, security holder or other person shall have any right to inspect any accounts, books, records or other documents of the Corporation except as conferred by statute or as so authorized by the Board. SECTION 5. Checks, Notes, etc. All checks and drafts on, and withdrawals from, the Corporation’s accounts with banks or other financial institutions, and all bills of exchange, notes and other instruments for the payment of

 



 

money, drawn, made, endorsed, or accepted by the Corporation, shall be signed on its behalf by the person or persons thereunto authorized by, or pursuant to resolution of, the Board of Directors. ARTICLE IV FORMS OF CERTIFICATES SECTION 1. Forms of Share Certificates. The shares of the Corporation shall be represented by certificates, in such forms as the Board of Directors may prescribe, signed by the Chairman or a Vice-Chairman of the Board or the President or a Vice-President and the Secretary or an Assistant Secretary or the Treasurer or an Assistant Treasurer, and may be sealed with the seal of the Corporation or a facsimile thereof. The signatures of the officers upon a certificate may be facsimiles if the certificate is countersigned by a transfer agent or registered by a registrar other than the Corporation or its employee: In case any officer who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer before such certificate is issued, it may be issued by the Corporation with the same effect as if he were such officer at the date of issue. ARTICLE V OTHER MATTERS SECTION 1. Corporate Seal. The Board of Directors may adopt a corporate seal, alter such seal at pleasure, and authorize it to be used by causing it or a facsimile to be affixed or impressed or reproduced in any other manner. SECTION 2. Fiscal Year. The fiscal year
of the Corporation shall be the calendar year or such other period as may be fixed by the Board of Directors. SECTION 3. Amendments. By-laws of the Corporation may be adopted, amended or repealed by vote of the holders of the shares at the time entitled to vote

 



 

in the election of any directors. By-laws may also be adopted, amended or repealed by the Board of Directors, but any by-laws adopted by the Board may be amended or repealed by the shareholders entitled to vote thereon as hereinabove provided.

 



Exhibit 3.2.7

EXHIBIT B Exhibit 3.2.7 OPERATING AGREEMENT This Agreement is dated as of June 6, 2000. WHEREAS, the entity signing this Agreement desires to form a limited liability company known as Kodak Aviation Leasing LLC pursuant to the Delaware Limited Liability Company Law; and WHEREAS, the entity signing this Agreement desires to establish articles of governance for the Company pursuant to the Delaware Limited Liability Company Law in connection with forming such limited liability company; NOW, THEREFORE, the entity signing this Agreement establishes the following: ARTICLE I Definitions 1.1 Definitions. In this Agreement, the following terms shall have the meanings set forth below: (a) “Articles of Organization” shall mean the Articles of Organization of the Company filed or to be filed with the Delaware Secretary of State, as they may from time to time be amended. (b) “Capital Account” as of any date shall mean the Capital Contribution to the Company by a Member, adjusted as of such date pursuant to this Agreement. (c) “Capital Contribution “ shall mean any contribution by a Member to the capital of the Company in cash, property or Leasing rendered or a promissory note or other obligation to contribute cash or property or to render Leasing. (d) “Code” shall mean the Internal Revenue Code of 1986, as amended, or any superseding federal revenue statute.
(e) “Company ” shall refer to Kodak Aviation Leasing LLC. (f) “Delaware Act” shall mean the Delaware Limited Liability Company Act (g) “Distribution “ means any cash and other property paid to a Member by the Company from the operations of the Company.

 



 

(h) “Fiscal Year” shall mean the fiscal year of the Company, which shall be the year ending December 31. (i) “Membership Interests “ shall mean with respect to the Company the value of all Capital Contributions and with respect to any Member the ratio of the value of the Capital Contribution of such Member to the aggregate value of all Capital Contributions. (j) “Managers” shall mean each individual listed in Exhibit A to this Agreement who currently holds the office of Assistant Treasurer, Treasurer or Secretary of the Eastman Kodak Company, any co-managers appointed by such individual, or, any other individual that succeeds him, her or them pursuant to this Agreement. (k) “Member” shall mean the Eastman Kodak Company or any Person who or which executes a counterpart of this Agreement as a Member and each Person who or which may hereafter become a party to this Agreement. (1) “Net Losses “ shall mean the losses of the Company, if any, determined in accordance with generally accepted accounting principles employed under the cash method of accounting. (m) “Net Profits” shall mean the income of the Company, if any, determined in accordance with generally accepted accounting principles employed under the cash method of accounting. (n) “Person “ shall mean any corporation, governmental authority, limited liability company, partnership, trust, unincorporated association or
other entity. (o) “Selling Member” shall mean a Member desiring to sell a Membership Interest. (p) “Treasury Regulations “ shall mean all proposed, temporary and final regulations promulgated under the Code as from time to time in effect. ARTICLE II Organization 2.1 Formation. One or more Persons has acted or will act as an organizer or organizers to form a limited liability company by preparing, executing and filing with the Delaware Secretary of State the Articles of Organization pursuant to the Delaware Act. 2.2 Name. The name of the Company is Kodak Aviation Leasing LLC,

 



 

2.3 Principal Place of Business. The principal place of business of the Company shall be located at c/o The Corporation Trust Company, One Commercial Plaza, Hartford, Connecticut 06103. The Company may establish any other places of business as the Managers may from time to time deem advisable. 2.4 Registered Agent. The Company’s registered agent in Delaware shall be The Corporation Trust Company having a registered office at 1209 Orange Street, Wilmington, Delaware 19801. The registered agent may be changed from time to time by amending the Articles of Organization pursuant to the Delaware Act. 2.5 Foreign Qualifications. The Company shall qualify to do business as a foreign limited liability company in each jurisdiction in which the nature of its business requires such qualification. The Company will qualify to do business in Connecticut and the Company’s registered agent in Connecticut shall be the Secretary of State of the State of Connecticut. 2.6 Term. The term of the Company shall be ninety-nine (99) years from the date of filing of the Articles of Organization with the Delaware Secretary of State, unless the Company is dissolved sooner pursuant to this Agreement or the Delaware Act. 2.7 Purposes. The Company is formed for any lawful business purpose or purposes, including, but not limited to, the leasing of one or more private jet airplanes or other aircraft for the
Member and its affiliates. ARTICLE III Members 3.1 Names and Addresses. The name and address of the initial Member is as set forth in Exhibit B to this Agreement. 3.2 Additional Members. A Person may be admitted as a member after the date of this Agreement upon the vote or written consent of a majority of Membership Interests. 3.3 Books and Records. The Company shall keep books and records of accounts and minutes of all meetings of the Members. Such books and records shall be maintained on a cash basis in accordance with this Agreement. 3.4 Information. Each Member may inspect during ordinary business hours and at the principal place of business of the Company the Articles of Organization, the Operating Agreement, the minutes of any meeting of the Members and any tax returns of the Company for the immediately preceding three Fiscal Years. 3.1

 



 

3.5 Limitation of Liability. Each Member’s liability shall be limited as set forth in this Agreement, the Delaware Act and other applicable law. A Member shall not be personally liable for any indebtedness, liability or obligation of the Company, except that such Member shall remain personally liable for the payment of his or her Capital Contribution and as otherwise set forth in this Agreement, the Delaware Act and any other applicable law. 3.6 Sale of All Assets. The Members shall have the right, by the vote or written consent of at least two-thirds of all Membership Interests, to approve the sale, lease exchange or other disposition of all or substantially all of the assets of the Company. 3.7 Priority and Return of Capital. No Member shall have priority over any other Member, whether for the return of a Capital Contribution or for Net Profits, Net Losses or a Distribution; provided, however, that this Section shall not apply to a loan or other indebtedness (as distinguished from a Capital Contribution) made by a Member to the Company. 3.8 Liability of a Member to the Company. A Member who or which rightfully receives the return of any portion of a Capital Contribution is liable to the Company only to the extent now or hereafter provided by the Delaware Act. A Member who or which receives a Distribution made by the Company in violation of this Agreement or made when the Company’s
liabilities exceed its assets (after giving effect to such Distribution) shall be liable to the Company for the amount of such Distribution. 3.9 Financial Adjustments. No Members admitted after the date of this Agreement shall be entitled to any retroactive allocation of losses, income or expenses deductions incurred by the Company. The Manager may, at the discretion of the Manager, at the time a Member is admitted, close the books and records of the Company (as though the Fiscal Year had ended) or make pro rata allocations of loss, income and expense deductions to such Member for that portion of the Fiscal Year in which such Member was admitted in accordance with the Code. ARTICLE IV Management 4.1 Management. The Managers of the Company shall be the individuals bearing the titles of Assistant Treasurer, Treasurer or Secretary of the Eastman Kodak Company. The Managers, acting singly, shall have the right and authority to appoint one or more co-managers, each of whom shall be employees of the Eastman Kodak Company,

 



 

4.2 Number, tenure and Qualifications of Managers. The number of Managers of the Company may be amended from time to time by the vote or written consent of at least two-thirds of all Membership Interests. Each Manager shall hold office until the next annual meeting of Members or until a successor shall have been elected and qualified. Managers shall be elected by the vote or written consent of at least a majority of all Membership Interests and need not be residents of the State of Delaware or Members of the Company. 4.3 Powers of Managers. Except as set forth in this Agreement, the Managers shall have power and authority, on behalf of the Company to (a) purchase, lease or otherwise acquire from, or sell, lease or otherwise dispose of to, any Person, any property, (b) open bank accounts and otherwise invest the funds of the Company, (c) purchase insurance on the business and assets of the Company, (d) commence lawsuits and other proceedings, (e) enter into any agreement, instrument or other writing, (f) retain accountants, attorneys or other agents (g) pay any and all bills, charges or expenses incurred by the Company, and (h) take any other lawful action that the Managers consider necessary, convenient or advisable in connection with any business of the Company. 4.4 Binding Authority. Unless authorized to do so by this Agreement or the Managers in writing, no Person shall have any
power or authority to bind the Company. No Person shall have any power or authority to bind the Company unless such Person has been authorized by the Managers to act on behalf of the Company in accordance with the immediately preceding sentence. 4.5 Liability for Certain Acts. The Managers shall perform their duties in good faith, in a manner he or she reasonably believes to be in the best interests of the Company and with such care as an ordinarily prudent person in a similar position would use under similar circumstances. A Manager who so performs such duties shall not have any liability by reason of being or having been a Manager. The Manager shall not be liable to the Company or any Member for any loss or damage sustained by the Company or any Member, unless the loss or damage shall have been the result of the gross negligence or willful misconduct of such Manager. Without limiting the generality of the preceding sentence, a Manager does not in any way guaranty the return of any Capital Contribution to a Member or a profit for the Members from the operations of the Company. 4.6 No Exclusive Duty to Company. The Managers shall not be required to manage the Company as their sole and exclusive function and they may have other business interests and may engage in other activities in addition to those relating to the Company. Neither the Company nor any Member shall
have any right pursuant to this Agreement to share or participate in such other business interests or activities or to the income or proceeds derived therefrom. The Manager shall incur no liability to the Company or any Member as a result of engaging in any other business interests or activities. 4.7 Indemnification. The Company shall indemnify and hold harmless the Manager from and against all claims and demands to the maximum extent permitted under the Delaware Act. 4.6

 



 

4.8 Resignation. Any Manager may resign at any time by giving written notice to the Company, The resignation of any Manager shall take effect upon receipt of such notice or at any later tune specified in such notice. Unless otherwise specified in such notice, the acceptance of the resignation shall not be necessary to make it effective. The resignation of the Manager who is also a Member shall not affect the Manager’s rights as a Member and shall not constitute a withdrawal of a Member. 4.9 Removal. Any Manager may be removed or replaced with or without cause by the vote or written consent of at least a majority of Membership Interests. The removal of a Manager who is also a Member shall not affect the Manager’s rights as a Member and shall not constitute a withdrawal of such Member. 4.10 Vacancies. Any vacancy occurring for any reason in the number of Managers may be filled by the vote or written consent of at least a majority of the remaining Managers then in office; provided, however, that if there are no remaining Managers, each vacancy shall be filled by the vote or written consent of at least a majority of the Membership Interests. A Manager elected to fill a vacancy shall be elected for the unexpired term of the Manager’s predecessor in office and shall hold office until the expiration of such term and until the Manager’s successor has been elected and qualified. A Manager chosen
to fill a position resulting from an increase in the number of Managers shall hold office until the next annual meeting of Members and until a successor has been elected and qualified. 4.11 Salaries. The salaries and other compensation of the Managers shall be fixed from time to time by the vote or written consent of at least a majority of the Membership Interests. No Manager shall be prevented from receiving such a salary or other compensation because such Manager is also a Member. 4.12 Officers. The Managers may designate one or more individuals as officers of the Company, who shall have such titles and exercise and perform such powers and duties as shall be assigned to them from time to time by the Managers. Any officer may be removed by the Managers at any time, with or without cause. Each officer shall be an employee of the Eastman Kodak Company and hold office until his or her successor is elected and qualified. Any number of offices may be held by the same individual. The salaries and other compensation of the officers shall be fixed by the Managers.

 



 

ARTICLE V Meetings of Members 5.1 Annual Meeting. The annual meeting of the Members shall be held on each third Tuesday in March or at such other time as shall be determined by the vote or written consent of the Membership Interests for the purpose of the transaction of any business as may come before such meeting. 5.2 Special Meetings. Special meetings of the Members, for any purpose or purposes, may be called by any Manager or any Member holding not less than ten percent of the Membership Interests. 5.3 Place of Meetings. Meetings of the Members may be held at any place, within or outside the State of Delaware, for any meeting of the Members designated in any notice of such meeting. If no such designation is made, the place of any such meeting shall be the principal office of the Company. 5.4 Notice of Meetings. Written notice stating the place, day and hour of the meeting indicating that it is being issued by or at the direction of the person or persons calling the meeting, stating the purpose or purposes for which the meeting is called shall be delivered no fewer than ten or more than sixty days before the date of the meeting. 5.5 Record Date. For the purpose of determining the Members entitled to notice of or to vote at any meeting of Members or any adjournment of such meeting, or Members entitled to receive payment of any Distribution, or to make a determination of
Members for any other purpose, the date on which notice of the meeting is mailed or the date on which the resolution declaring Distribution is adopted, as the case may be, shall be the record date for making such a determination. When a determination of Members entitled to vote at any meeting of Members has been made pursuant to this Section, the determination shall apply to any adjournment of the meeting. 5.6 Quorum. Members holding not less than a majority of all Membership Interests, represented in person or by proxy, shall constitute a quorum at any meeting of Members. In the absence of a quorum at any meeting of Members, a majority of the Membership Interests so represented may adjourn the meeting from tune to time for a period not to exceed sixty days without further notice. However, if the adjournment is for more than sixty days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each Member of record entitled to vote at such meeting. At an adjourned meeting at which a quorum shall be present or represented, any business may be transacted that might have been transacted at the meeting as originally noticed. The Members present at a meeting may continue to transact business until adjournment, notwithstanding the withdrawal during the meeting of Membership Interests whose absence results in
less than a quorum being present.

 



 

5.7 Manner of Acting. If a quorum is present at any meeting, the vote or written consent of Members holding not less than a majority of Membership Interests shall be the act of the Members, unless the vote of a greater or lesser proportion or number is otherwise required by the Delaware Act, the Articles of Organization or this Agreement. 5.8 Proxies. (a) A Member may vote in person or by proxy executed in writing by the Member or by a duly authorized attorney-in-fact. (b) Every proxy must be signed by the Member or his or her attorney-in-fact. No proxy shall be valid after the expiration of eleven months from the date thereof unless otherwise provided in the proxy. Every proxy shall be revocable at the pleasure of the member executing it, except as otherwise provided in this Section. (c) The authority of the holder of a proxy to act shall not be revoked by the incompetence or death of the Member who executed the proxy unless, before the authority is exercised, written notice of an adjudication of such incompetence or of such death is received by any Manager. (d) Except when other provision shall have been made by written agreement between the parties, the record holder of a Membership Interest which he, she or it holds as pledgee or otherwise as security or which belong to another, shall issue to the pledgor or to such owner of such Membership Interest, upon demand therefor and payment of
necessary expenses thereof, a proxy to vote or take other action thereon. (e) A proxy which is entitled “irrevocable proxy” and which states that it is irrevocable, is irrevocable when it is held by (i) a pledgee, (ii) a Person who has purchased or agreed to purchase the shares, (iii) a creditor or creditors of the Company who extend or continue credit to the Company in consideration of the proxy if the proxy states that it was given in consideration of such extension or continuation of credit, the amount thereof, and the name of the person extending or continuing credit, (iv) a Person who has contracted to perform services as an officer of the corporation, if a proxy is required by the contract of employment, if the proxy states that it was given in consideration of such contract of employment, the name of the employee and the period of employment contracted for, or (v) a nominee of any of the Persons described in clauses (i)-(iv) of this sentence.

 



 

(f) Notwithstanding a provision in a proxy stating that it is irrevocable, the proxy becomes revocable after the pledge is redeemed, or the debt of the Company is paid, or the period of employment provided for in the contract of employment has terminated and, in a case provided for in Section 5.8(e)(iii) or (iv) of this Agreement, becomes revocable three years after the date of the proxy or at the end of the period, if any, specified therein, whichever period is less, unless the period of irrevocability is renewed from time to time by the execution of a new irrevocable proxy as provided in this Section. This paragraph does not affect the duration of a proxy under paragraph (b) of this Section. (g) A proxy may be revoked, notwithstanding a provision making it irrevocable, by a purchaser of a Membership Interest without knowledge of the existence of such proxy, 5.9 Action by Members without a Meeting. (a) Whenever the Members of the Company are required or permitted to take any action by vote, such action may be taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting forth the action so taken shall be signed by the Members who hold the voting interests having not less than the minimum number of votes that would be necessary to authorize or take such action at a meeting at which all of the Members entitled to vote therein were present and voted
and shall be delivered to the office of the Company, its principal place of business or a Manager, employee or agent of the Company. Delivery made to the office of the Company shall be by hand or by certified or registered mail, return receipt requested. (b) Every written consent shall bear the date of signature of each Member who signs the consent, and no written consent shall be effective to take the action referred to therein unless, within sixty days of the earliest dated consent delivered in the manner required by this Section to the Company, written consents signed by a sufficient number of Members to take the action are delivered to the office the Company, its principal place of business or a Manager, employee or agent of the Company having custody of the records of the Company. Delivery made to such office, principal place of business or Manager, employee or agent shall be by hand or by certified or registered mail, return receipt requested. (c) Prompt notice of the taking of the action without a meeting by less than unanimous written consent shall be given to each Member who has not consented in writing but who would have been entitled to vote thereon had such action been taken at a meeting. 5.10 Waiver of Notice. Notice of a meeting need not be given to any Member who submits a signed waiver of notice, in person or by proxy, whether before or after the meeting. The attendance of any
Member at a meeting, in person or by proxy, without protesting prior to the conclusion of the meeting the lack of notice of such meeting, shall constitute a waiver of notice by him or her.

 



 

5.11 Voting Agreement. An agreement between two or more Members, if in writing and signed by the parties thereto, may provide that in exercising any voting rights, the Membership Interest held by them shall be voted as therein provided, or as they may agree, or as determined in accordance with a procedure agreed upon by them. ARTICLE VI Capital Contributions 6.1 Capital Contributions. Each Member shall contribute the amount set forth in Exhibit B to this Agreement as the Capital Contribution to be made by him, her or it. 6.2 Additional Contributions. Except as set forth in Section 6.1 of this Agreement, no Member shall be required to make any Capital Contribution. 6.3 Capital Accounts. A Capital Account shall be maintained for each Member. Each Member’s Capital Account shall be increased by the value of each Capital Contribution made by the Member, allocations to such Member of the Net Profits and any other allocations to such Member of income pursuant to the Code. Each Member’s Capital Account will be decreased by the value of each Distribution made to the Member by the Company, allocations to such Member of Net Losses and other allocations to such Member pursuant to the Code. 6.4 Transfers. Upon a permitted sale or other transfer of a membership Interest in the Company, the Capital Account of the Member transferring his, her or its Membership Interests shall
become the Capital Account of the Person to which or whom such Membership Interest is sold or transferred in accordance with Section 1.704-l(b) (2) (iv) of the Treasury Regulations. 6.5 Modifications. The manner in which Capital Accounts are to be maintained pursuant to this Section is intended to comply with the requirements of Section 704(b) of the Code. If in the opinion of the Managers the manner in which Capital Accounts are to be maintained pursuant to this Agreement should be modified to comply with Section 704(b) of the Code, then the method in which Capital Accounts are maintained shall be so modified; provided, however, that any change in the manner of maintaining Capital Accounts shall not materially alter the economic agreement between or among the Members. 6.6 Deficit Capital Account. Except as otherwise required in the Delaware Act or this Agreement, no Member shall have any liability to restore all or any portion of a deficit balance in a Capital Account. 6.3

 



 

6.7 Withdrawal or Reduction of Capital Contributions. A Member shall not receive from the Company any portion of its Capital Contribution until all indebtedness, liabilities of the Company, except any indebtedness, liabilities and obligations to Members on account of their Capital Contributions, have been paid or there remains property of the Company, in the sole discretion of the Managers, sufficient to pay them. A Member, irrespective of the nature of the Capital Contribution of such Member, has only the right to demand and receive cash in return for such Capital Contribution. ARTICLE VII Allocations and Distributions 7.1 Allocations of Profits and Losses. The Net Profits and the Net Losses for each Fiscal Year shall be allocated to each Member in accordance with the ratio of the value of his, her or its Capital Account to the value of all Capital Accounts in the aggregate. 7.2 Distributions. The Managers may from time to time, in the discretion of the Managers, make Distributions to the Members. All Distributions shall be made to the Members pro rata in proportion to their Membership Interests as of the record date set for such Distribution. 7.3 Offset. The Company may offset all amounts owing to the Company by a Member against any Distribution to be made to such Member. 7.4 Limitation Upon Distributions. No Distribution shall be declared and paid unless, after such Distribution is
made, the assets of the Company are in excess of all liabilities of the Company. 7.5 Interest on and Return of Capital Contributions. No Member shall be entitled to interest on his, her or its Capital Contribution or to a return of his, her or its Capital Contribution, except as specifically set forth in this Agreement. 7.6 Accounting Period. The accounting period of the Company shall be the Fiscal Year.

 



 

ARTICLE VIII Taxes 8.1 Tax Returns. The Managers shall cause to be prepared and filed all necessary federal and state income tax returns for the Company. Each member shall furnish to the Managers all pertinent information in its possession relating to Company operations that is necessary to enable the Company’s income tax returns to be prepared and filed. 8.2 Tax Elections. The Company shall make the following elections on the appropriate tax returns: (a) To adopt the calendar year as the Fiscal Year; (b) To adopt the accrual method of accounting and keep the Company’s books and records on the income tax method; (c) If a Distribution as described in Section 734 of the Code occurs or if a transfer of a Membership Interest described in Section 743 of the Code occurs, upon the written request of any Member, to elect to adjust the basis of the property of the Company pursuant to Section 754 of the Code; (d) To elect to amortize the organizational expenses of the Company and the start-up expenditures of the Company under Section 195 of the Code ratably over a period of sixty months as permitted by Section 709(b) of the Code; and (e) Any other election that the Managers may deem appropriate and in the best interests of the Members. Neither the Company nor any Member may make an election for the Company to be excluded from the application of Subchapter K of Chapter 1 of Subtitle A
of the Code or any similar provisions of applicable state law, and no provisions of this Agreement shall be interpreted to authorize any such election. 8.3 Tax Matters Partner. The Managers shall designate one Manager to be the “tax matters partner” of the Company pursuant to Section 6231 (a)(7) of the Code. Any Manager who is designated a “tax matters partner” shall take any action as may be necessary to cause each other Member to become a “notice partner” within the meaning of Section 6223 of the Code.

 



 

ARTICLE IX Transferability 9.1 General. Expect as set forth in this Agreement, no member shall gift, sell, assign, pledge, hypothecate, exchange or otherwise transfer to another Person any portion of a Membership Interest. 9.2 Offer to Acquire. If a Member desires to sell a Membership Interest to another Person, such Member shall obtain from such Person a bona fide written offer to purchase such Membership Interest, stating the terms and conditions upon which the purchase is to be made. Such Member shall give written notification to the other Members of his, her or its intention to sell such Membership Interest and a copy of such bonafide written offer. 9.3 Right of First Refusal. Each Member other than the Selling Member, on a basis pro rata to the Membership Interests of each Member exercising his, her or its right of first refusal, shall have the right to exercise a right of first refusal to purchase all (but not less than all) of the Membership Interest proposed to be sold by the Selling Member upon the same terms and conditions as stated in the bonafide written offer by giving written notification to the Selling Member of his, her or its intention to do so within thirty days after receiving written notice from the Selling Member. The failure of any Member to so notify the Selling Member of a desire to exercise such right of first refusal within such thirty-day period shall result in the termination of
such right of first refusal and the Selling Member shall be entitled to consummate the sale of his, her or its Membership Interest with respect to which such right of first refusal has not been exercised to the Person offering to do so pursuant to the bonafide written offer. If the Selling Member does not elect to sell his, her or its Membership Interest within thirty days after receiving the right to do so, his her or its right to do so terminates and the terms and conditions of this Section shall again be in effect, 9.4 Closing. If any Member gives written notice to the Selling Member of his, her or its desire to exercise such right of first refusal and to purchase all of the Selling Member’s Interest upon the same terms and conditions as are stated in the written offer, such Member shall have the right to designate the time, date and place of closing within ninety days after receipt of written notification from the Selling Member of the bona fide offer. 9.5 Transferee Not a Member. No Person acquiring a Membership Interest pursuant to this Section other than a Member shall become a Member unless such Person is approved by the unanimous vote or written consent of all Membership Interests. If no such approval is obtained, such Person’s Membership Interest shall only entitle such Person to receive the distributions and allocations of profits and losses to which the Member from whom or which such Person received
such Membership Interest would be entitled. Any such approval may be subject to any terms and conditions imposed by the Members.

 



 

9.6 Effective Date. Any sale of a Membership Interest or admission of a Member pursuant to this Article shall be deemed effective as of the last day of the calendar month in which such sale or admission occurs. ARTICLE X Dissolution 10.1 Dissolution. The Company shall be dissolved and its affairs shall be wound up upon the first to occur of the following: (a) The latest date on which the Company is to dissolve, if any, as set forth in the Articles of Organization; (b) The vote or written consent of at least two-thirds in interest of all Members; or (c) The bankruptcy, death, dissolution, expulsion, incapacity or withdrawal of any Member or the occurrence of any other event that terminates the continued membership of any Member, unless within one hundred eighty days after such event the Company is continued by the vote or written consent of a majority in interest of all of the remaining Members. 10.2 Winding Up. Upon the dissolution of the Company the Managers may, in the name of and for an on behalf of the Company, prosecute and defend suits, whether civil, criminal or administrative, sell and close the Company’s business, dispose of and convey the Company’s property, discharge the Company’s liabilities and distribute to the Members any remaining assets of the Company, all without affecting the liability of the Members. Upon winding up of the Company, the assets shall be distributed as
follows: (a) To creditors, including any Member who is a creditor, to the extent permitted by law, in satisfaction of liabilities of the Company, whether by payment or by establishment of adequate reserves, other than liabilities for distributions to Members under the Delaware Act; (b) To Members and former Members in satisfaction of liabilities for Distributions under the Delaware Act; and (c) To Members, first for the return of their Capital Contributions, to the extent not previously returned, and second respecting their Membership Interests, in the proportions in which the Members share in Distributions in accordance with this Agreement. 10.3 Articles of Dissolution. Within ninety days following the dissolution and the commencement of winding up of the Company, or at any other time when there are no Members, articles of dissolution shall be filed with the Delaware Secretary of State pursuant of the Delaware Act;

 



 

10.4 Deficit Capital Account. Upon a liquidation of the Company within the meaning of Section 1.704-l(bX2)(ii)(g)of the Treasury Regulations, if any Member has a Deficit Capital Account (after giving effect to all contributions, distributions, allocations and other adjustments for all Fiscal Years, including allocations and other adjustments for ail Fiscal Years, including the Fiscal Year in which such liquidation occurs), the Member shall have no obligation to make any Capital Contribution, and the negative balance of any Capital Account shall not be considered a debt owned by the Member to the Company or to any other Person for any purpose. 10.5 Nonrecourse to other Members. Except as provided by applicable law or as expressly provided in this Agreement, upon dissolution, each Member shall receive a return of his, her or its capital contribution solely from the assets of the Company. If the assets of the Company remaining after the payment or discharge of the debts and liabilities of the Company is insufficient to return any Capital Contribution of any Member, such Member shall have no recourse against any other Member. 10.6 Termination. Upon completion of the dissolution, winding up, liquidation, and distribution of the assets of the Company, the Company shall be deemed terminated. ARTICLE XI General Provisions 11.1 Notices. Any notice, demand or other communication required
or permitted to be given pursuant to this Agreement shall have been given for all purposes if (a) delivered personally to the party or to an executive officer of the party to whom such notice, demand or other communication is directed or (b) sent by registered or certified mail, postage prepaid, addressed to the Member or the Company at his, her or its address set forth in this Agreement. Except as otherwise provided in this Agreement, any such notice shall be deemed to be given three business days after the date on which it was deposited in a regularly maintained receptacle for the deposit of United States mail, addressed and sent as set forth in this Section. 11.2 Amendments. This Agreement contains the entire agreement among the Members with respect to the subject matter of this Agreement, and supersedes each course of conduct previously pursued or acquiesced in, and any oral agreement and representation previously made, by the Members with respect thereto, whether or not relied or acted upon. No course of performance or other conduct subsequently pursued or acquiesced in, and no oral agreement or representation subsequently made, by the Members, whether or not relied or acted upon, and no usage of trade, whether or not relied or acted upon, shall amend this Agreement or impair or otherwise affect any Members obligations pursuant to this Agreement or any rights and remedies of a
Member pursuant to this Agreement. No amendment to this Agreement shall be effective unless made in a writing duly executed by all Members and specifically referring to each provision of this Agreement being amended.

 



 

11.3 Construction. Whenever the singular number is used in this Agreement and when required by the context, the same shall include the plural and vice versa, and the masculine gender shall include the feminine and neuter genders and vice versa. 11.4 Headings. The headings in this Agreement are for convenience only and shall not be used to interpret or construe any provision of this Agreement. 11.5 Waiver. No failure of a Member to exercise, and no delay by a Member in exercising, any right or remedy under this Agreement shall constitute a waiver of such right or remedy. No waiver by a member of any such right or remedy under this Agreement shall be effective unless made in a writing duly executed by all Members and specifically referring to each such right or remedy being waived. 11.6 Severability. Whenever possible, each provision of this Agreement shall be interpreted in such a manner as to be effective and valid under applicable law. However, if any provision of this Agreement shall be prohibited by or invalid under such law, it shall be deemed modified to conform to the minimum requirements of such law or, if for any reason it is not deemed so modified, it shall be prohibited or invalid only to the extent of such prohibition or invalidity without the remainder thereof or any other such provision being prohibited or invalid. 11.7 Binding. This Agreement shall be binding upon and inure
to the benefit of all Members, and each of the successors and assignees or the Members, except that right or obligation of a Member under this Agreement may be assigned by such Member to another Person without first obtaining the written consent of all other Members. 11.8 Counterparts. This Agreement may be executed in counterparts, each of which shall be deemed an original and all of which shall constitute one and the same instrument. 11.9 Governing Law. This Agreement shall be governed by, and interpreted and construed in accordance with, the laws of the State of Delaware, without regard to principles of conflict of laws. IN WITNESS WHEREOF, the entity signing this Agreement below conclusively evidences its establishment of the terms and conditions of this Agreement by so signing this Agreement. EASTMAN KODAK COMPANY By: David M. Pollock, Treasurer
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BYLAWS OF OFOTO, INC. (a Delaware corporation) ARTICLE 1 Offices 1.1 Principal Office. The Board of Directors shall fix the location of the principal executive office of the corporation at any place within or outside the State of Delaware. 1.2 Additional Offices. The Board of Directors (the “Board”) may at any time establish branch or subordinate offices at any place or places. ARTICLE 2 Meeting of Stockholders 2.1 Place of Meeting. All meetings of the stockholders for the election of directors shall be held at the principal office of the Corporation, at such place as may be fixed from time to time by the Board or at such other place either within or without the State of Delaware as shall be designated from time to time by the Board and stated in the notice of the meeting. Meetings of stockholders for any purpose may be held at such time and place within or without the State of Delaware as the Board may fix from time to time and as shall be stated in the notice of the meeting or in a duly executed waiver of notice thereof. 2.2 Annual Meeting. Annual meetings of stockholders shall be held at such date and time as shall be designated from time to time by the Board and stated in the notice of the meeting. At such annual meetings, the stockholders shall elect a Board and transact such other business as may properly be brought before the meetings. 2.3 Special Meetings. Special meetings of the
stockholders may be called for any purpose or purposes, unless otherwise prescribed by the statute or by the Certificate of Incorporation, at the request of the Board, the Chairman of the Board, the President or the holders of shares entitled to cast not less than ten percent (10%) of the votes at the meeting or such additional persons as may be provided in the certificate of incorporation or bylaws. Such request shall state the purpose or purposes of the proposed meeting. Upon request in writing that a special meeting of stockholders be called for any proper purpose, directed to the chairman of the board of directors, the president, the vice president or the secretary by any person (other than the board of directors) entitled to call a special meeting of stockholders, the person forthwith shall cause notice to be given to the stockholders entitled to vote that a meeting will be held at a time requested by the person or persons calling the meeting, such time not to be less than thirty- 2.1

 



 

five (35) nor more than sixty (60) days after receipt of the request. Such request shall state the purpose or purposes of the proposed meeting. 2.4 Notice of Meetings. Written notice of stockholders’ meetings, stating the place, date and time of the meeting and the purpose or purposes for which the meeting is called, shall be given to each stockholder entitled to vote at such meeting not less than ten (10) nor more than sixty (60) days prior to the meeting. When a meeting is adjourned to another place, date or time, written notice need not be given of the adjourned meeting if the place, date and time thereof are announced at the meeting at which the adjournment is taken; provided, however, that if the date of any adjourned meeting is more than thirty (30) days after the date for which the meeting was originally noticed, or if a new record date is fixed for the adjourned meeting, written notice of the place, date and time of the adjourned meeting shall be given in conformity herewith. At any adjourned meeting, any business may be transacted which might have been transacted at the original meeting. 2.5 Business Matter of a Special Meeting. Business transacted at any special meeting of stockholders shall be limited to the purposes stated in the notice. 2.6 List of Stockholders. The officer in charge of the stock ledger of the Corporation or the transfer agent shall prepare and make, at least ten (10) days before
every meeting of . stockholders, a complete list of the stockholders entitled to vote at the meeting arranged in alphabetical order, and showing the address of each stockholder and the number of shares registered in the name of each stockholder. Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a period of at least ten (10) days prior to the meeting, at a place within the city where the meeting is to be held, which place, if other than the place of the meeting, shall be specified in the notice of the meeting. The list shall also be produced and kept at the place of the meeting during the whole time thereof, and may be inspected by any stockholder who is present in person thereat. 2.7 Organization and Conduct of Business. The Chairman of the Board or, in his or her absence, the President of the Corporation or, in their absence, such person as the Board may have designated or, in the absence of such a person, such person as may be chosen by the holders of a majority of the shares entitled to vote who are present, in person or by proxy, shall call to order any meeting of the stockholders and act as Chairman of the meeting. In the absence of the Secretary of the Corporation, the Secretary of the meeting shall be such person as the Chairman appoints. The Chairman of any meeting of stockholders shall determine the order of
business and the procedure at the meeting, including such regulation of the manner of voting and the conduct of discussion as seems to him or her in order. 2.8 Quorum and Adjournments. Except where otherwise provided by law or the Certificate of Incorporation or these Bylaws, the holders of a majority of the stock issued and outstanding and entitled to vote, present in person or represented in proxy, shall constitute a quorum at all meetings of the stockholders. The stockholders present at a duly called or held
meeting at which a quorum is present may continue to do business until adjournment,

 



 

notwithstanding the withdrawal of enough stockholders to have less than a quorum if any action taken (other than adjournment) is approved by at least a majority of the shares required to constitute a quorum. At such adjourned meeting at which a quorum is present or represented, any business may be transacted which might have been transacted at the meeting as originally notified. If, however, a quorum shall not be present or represented at any meeting of the stockholders, the stockholders entitled to vote thereat who are present in person or represented by proxy shall have the power to adjourn the meeting from time to time, without notice other than announcement at the meeting, until a quorum shall be present or represented. 2.9 Voting Rights. Unless otherwise provided in the Certificate of Incorporation, each stockholder shall at every meeting of the stockholders be entitled to one vote in person or by proxy for each share of the capital stock having voting power held by such stockholder. 2.30 Majority Vote. When a quorum is present at any meeting, the vote of the holders of a majority of the stock having voting power present in person or represented by proxy shall decide any question brought before such meeting, unless the question is one upon which by express provision of the statutes or of the Certificate of Incorporation or of these Bylaws, a different vote is required in which case such express
provision shall govern and control the decision of such question. 2.11 Record Date for Stockholder Notice and Voting. For purposes of determining the stockholders entitled to notice of any meeting or to vote, or entitled to receive payment of any dividend or other distribution, or entitled to exercise any right in respect of any change, conversion or exchange of stock or for the purpose of any other lawful action, the Board may fix, m advance, a record date, which shall not be more than sixty (60) days nor less than ten (10) days before the date of any such meeting nor more than sixty (60) days before any other action. If the Board does not so fix a record date, the record date for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of business on the business day next preceding the day on which notice is given or, if notice is waived, at the close of business on the business day next preceding the day on which the meeting is held. 2.12 Proxies. Every person entitled to vote for directors or on any other matter shall have the right to do so either in person or by one or more agents authorized by a written proxy signed by the person and filed with the Secretary of the Corporation. A proxy shall be deemed signed if the stockholder’s name is placed on the proxy (whether by manual signature, typewriting, telegraphic transmission or otherwise) by the stockholder
or the stockholder’s attorney-in-fact. A validly executed proxy which does not state that it is irrevocable shall continue in full force and effect unless (i) revoked by the person executing it, before the vote pursuant to that proxy, by a writing delivered to the Corporation stating that the proxy is revoked or by a subsequent proxy executed by, or attendance at the meeting and voting in person by, the person executing the proxy; or (ii) written notice of the death or incapacity of the maker of that proxy is received by the Corporation before the vote pursuant to that proxy is counted; provided, however, that no proxy shall be valid after the expiration of eleven months from the date of the ‘ proxy, unless otherwise provided in the proxy.

 



 

2.13 Inspectors of Election. Before any meeting of stockholders the Board may appoint any person other than nominees for office to act as inspectors of election at the meeting or its adjournment. If no inspectors of election are so appointed, the Chairman of the meeting may, and on the request of any stockholder or a stockholder’s proxy shall, appoint inspectors of election at the meeting. The number of inspectors shall be either one (1) or three (3). If inspectors are appointed at a meeting on the request of one or more stockholders or proxies, the holders of a majority of shares or their proxies present at the meeting shall determine whether one (I) or three (3) inspectors are to be appointed. If any person appointed as inspector fails to appear or fails or refuses to act, the Chairman of the meeting may, and upon the request of any stockholder or a stockholder’s proxy shall, appoint a person to fill that vacancy. 2.14 Action Without Meeting by Written Consent. All actions required to be taken at any annual or special meeting may be taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting forth the action so taken, shall be signed by the holders of outstanding stock having not less than the minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote thereon were present and voted and shall
be delivered to the Corporation by delivery to its registered office, its principal place of business, or an officer or agent of the corporation having custody of the book in which proceedings of meetings or stockholders are recorded. ARTICLE 3 Directors 3.1 Number; Qualifications. The authorized number of the directors shall be two (2). All directors shall be elected at the annual meeting or any special meeting of the stockholders, except as provided in Section 3.2 hereof, and each director so elected shall hold office until the next annual meeting or any special meeting or until his successor is elected and qualified or until his earlier resignation or removal. Directors need not be stockholders. 3.2 Resignation and Vacancies. A vacancy or vacancies in the Board shall be deemed to exist in the case of the death, resignation or removal of any director, or if the authorized number of directors be increased. Vacancies may be filled by a majority of the remaining directors, though less than a quorum, or by a sole remaining director, unless otherwise provided in the Certificate of Incorporation. The stockholders may elect a director or directors at any time to fill any vacancy or vacancies not filled by the directors. If the Board accepts the resignation of a director tendered to take effect at a future time, the Board shall have power to elect a successor to take office when the resignation is to become effective. If there
are no directors in office, then an election of directors may be held in the manner provided by statute. 3.3 Removal of Directors. Unless otherwise restricted by statute, the Certificate of Incorporation or these Bylaws, any director or the entire Board may be removed, with or without cause, by the holders of at least a majority of the shares entitled to vote at an election of directors. 3.4 Powers. The business of the Corporation shall be managed by or under the direction of the Board which may exercise all such powers of the Corporation and do all such lawful acts 3.1

 



 

and things which are not by statute or by the Certificate of Incorporation or by these Bylaws directed or required to be exercised or done by the stockholders. Without prejudice to these general powers, and subject to the same limitations, the directors shall have the power to: (a) Select and remove all officers, agents, and employees of the Corporation; prescribe any powers and duties for them that are consistent with law, with the Certificate of Incorporation, and with these Bylaws; fix their compensation; and require from them security for faithful service; (b) Confer upon any office the power to appoint, remove and suspend subordinate officers, employees and agents; {c) Change the principal executive office or the principal business office in the State of California or any other state from one location to another; cause the Corporation to be qualified to do business in any other state, territory, dependency or country and conduct business within or without the State of California; and designate any place within or without the State of California for the holding of any stockholders meeting, or meetings, including annual meetings; (d) Adopt, make, and use a corporate seal; prescribe the forms of certificates of stock; and alter the form of the seal and certificates; (e) Authorize the issuance of shares of stock of the Corporation on any lawful terms, in consideration of money paid, labor done, services actually
rendered, debts or securities canceled, tangible or intangible property actually received; (f) Borrow money and incur indebtedness on behalf of the Corporation, and cause to be executed and delivered for the Corporation’s purposes, in the corporate name, promissory notes, bonds, debentures, deeds of trust, mortgages, pledges, hypothecation and other evidences of debt and securities; (g) Declare dividends from time to time in accordance with law; (h) Adopt from time to time such stock option, stock purchase, bonus or other compensation plans for directors, officers, employees and agents of the Corporation and its subsidiaries as it may determine; and (i) Adopt from time to time regulations not inconsistent with these Bylaws for the management of the Corporation’s business and affairs. 3.5 Place of Meetings. The Board may hold meetings, both regular and special, either within or without the State of Delaware. 3.6 Annual Meetings. The annual meetings of the Board shall be held immediately following the annual meeting of stockholders, and no notice of such meeting shall be necessary to the Board, provided a quorum shall be present. The annual meetings shall be for the purposes of organization, and an election of officers and the transaction of other business. 3.5

 



 

3.7 Regular Meetings. Regular meetings of the Board may be held without notice at such time and place as may be determined from time to time by the Board. 3.8 Special Meetings. Special meetings of the Board may be called by the Chairman of the Board, the President, a Vice President or a majority of the Board upon one (1) day’s notice to each director. 3.9 Quorum and Adjournments. At all meetings of the Board, a majority of the directors then in office shall constitute a quorum for the transaction of business, and the act of a majority of the directors present at any meeting at which there is a quorum shall be the act ofthe Board, except as may otherwise be specifically provided by law or the Certificate of Incorporation. If a quorum is not present at any meeting ofthe Board, the directors present may adjourn the meeting from time to time, without notice other than announcement at the meeting at which the adjournment is taken, until a quorum shall be present. A meeting at which a quorum is initially present may continue to transact business notwithstanding the withdrawal of directors, if any action taken is approved of by at least a majority ofthe required quorum for that meeting. 3.10 Action Without Meeting. Unless otherwise restricted by the Certificate of Incorporation or these Bylaws, any action required or permitted to be taken at any meeting ofthe Board or of any committee thereof may be
taken without a meeting, if all members ofthe Board or committee, as the case may be, consent thereto in writing, and the writing or writings are filed with the minutes of proceedings ofthe Board or committee. 3.11 Telephone Meetings. Unless otherwise restricted by the Certificate of Incorporation or these Bylaws, any member ofthe Board or any committee may participate in a meeting by means of conference telephone or similar communications equipment by means of which all persons participating in the meeting can hear each other, and such participation in a meeting shall constitute presence in person at the meeting. 3.12 Waiver of Notice. Notice of a meeting need not be given to any director who signs a waiver of notice or a consent to holding the meeting or an approval ofthe minutes thereof, whether before or after the meeting, or who attends the meeting without protesting, prior thereto or at its commencement, the lack of notice to such director. All such waivers, consents and approvals shall be filed with the corporate records or made a part ofthe minutes ofthe meeting. 3.13 Fees and Compensation of Directors. Unless otherwise restricted by the Certificate of Incorporation or these Bylaws, the Board shall have the authority to fix the compensation of directors. The directors may be paid their expenses, if any, of attendance at each meeting ofthe Board and may be paid a fixed sum for
attendance at each meeting ofthe Board or a stated salary as director. No such payment shall preclude any director from serving the Corporation in any other capacity and receiving compensation therefor. Members of special or standing committees may be allowed like compensation for attending committee meetings. 3.14 Rights of Inspection. Every director shall have the absolute right at any reasonable time to inspect and copy all books, records and documents of every kind and to inspect the physical properties ofthe Corporation and also of its subsidiary corporations, domestic or 3.10

 



 

foreign. Such inspection by a director may be made in person or by agent or attorney and includes the right to copy and obtain extracts. ARTICLE 4 Committees of Directors 4.1 Selection. The Board may, by resolution passed by a majority of the entire Board, designate one or more committees, each committee to consist of one or more of the directors of the Corporation. The Board may designate one or more directors as alternate members of any
committee, who may replace any absent or disqualified member at any meeting of the committee. In the absence or disqualification of a member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether or not he or she or they constitute a quorum, may unanimously appoint another member of the Board to act at the meeting in the place of any such absent or disqualified member. 4.2 Power. Any such committee, to the extent provided in the resolution of the Board, shall have and may exercise all the powers and authority of the Board in the management of the business and affairs of the Corporation, and may authorize the seal of the Corporation to be affixed to all papers which may require it; but no such committee shall have the power or authority in reference to amending the Certificate of Incorporation (except that a committee may, to the extent authorized in the resolution or resolutions providing for the issuance of shares of stock adopted by the Board as provided in Section 151(a) of the General Corporation Law of Delaware, fix any of the preferences or rights of such shares relating to dividends, redemption, dissolution, any distribution of assets of the Corporation or the conversion into, or the exchange of such shares for, shares of any other class or classes or any other series of the same or any other class or classes of stock of the
Corporation), adopting an agreement of merger or consolidation, recommending to the stockholders the sale, lease or exchange of all or substantially all of the Corporation’s property and assets, recommending to the stockholders a dissolution of the Corporation or a revocation of dissolution, removing or indemnifying directors or amending the Bylaws of the Corporation; and, unless the resolution or the Certificate of
Incorporation expressly so provides, no such committee shall have the power or authority to declare a dividend or to authorize the issuance of stock or to adopt a certificate of ownership and merger. Such committee or committees shall have such name or names as may be determined
from time to time by resolution adopted by the Board. 4-3 Committee Minutes. Each committee shall keep regular minutes of its meetings and report the same to the Board when required. ARTICLE 5 Officers 5.1 Officers Designated. The officers of the Corporation shall be chosen by the Board and shall be a President, a Secretary and a Treasurer. The Board may also choose a Chairman of

 



 

the Board, one or more Vice Presidents, and one or more assistant Secretaries and assistant Treasurers. Any number of offices may be held by the same person, unless the Certificate of Incorporation or these Bylaws otherwise provide. 5.2 Appointment of Officers. The officers of the Corporation, except such officers as may be appointed in accordance with the provisions of Section 5.3 or 5.5 hereof, shall be appointed by the Board, and each shall serve at the pleasure of the Board, subject to the rights, if any, of an officer under any contract of employment. 5.3 Subordinate Officers. The Board may appoint, and may empower the President to appoint, such other officers and agents as the business of the Corporation may require, each of whom shall hold office for such period, have such authority and perform such duties as are provided in the Bylaws or as the Board may from time to time determine. 5.4 Removal and Resignation of Officers. Subject to the rights, if any, of an officer under any contract of employment, any officer may be removed, either with or without cause, by an affirmative vote of the majority of the Board, at any regular or special meeting of the Board, or, except in case of an officer chosen by the Board, by any officer upon whom such power of removal may be conferred by the Board. Any officer may resign at any time by giving written notice to the Corporation. Any resignation
shall take effect at the date of the receipt of that notice or at any later time specified in that notice; and, unless otherwise specified in mat notice, the acceptance of the resignation shall not be necessary to make it effective. Any resignation is without prejudice to the rights, if any, of the Corporation under any contract to which the officer is a party. 5.5 Vacancies in Offices. A vacancy in any office because of death, resignation, removal, disqualification or any other cause shall be filled in the manner prescribed in these Bylaws for regular appointment to that office. 5.6 Compensation. The salaries of all officers of the Corporation shall be fixed from time to time by the Board and no officer shall be prevented from receiving a salary because he is also a director of the Corporation. 5.7 The Chairman of the Board. The Chairman of the Board, if such an officer be elected, shall, if present, perform such other powers and duties as may be assigned to him from time to time by the Board. If there is no President, the Chairman of me Board shall also be the Chief Executive Officer of the Corporation and shall have the powers and duties prescribed in Section 5.8 hereof. 58 The President. Subject to such supervisory powers, if any, as may be given by the Board to the Chairman of the Board, if three be such an officer, the President shall be the Chief Executive Officer of the Corporation, shall preside at all meetings of
the stockholders and in the absence of the Chairman of the Board, or if three be none, at all meetings of the Board, shall have general and active management of the business of the Corporation and shall see that all orders and resolutions of the Board are carried into effect. He or she shall execute bonds, mortgages and other contracts requiring a seal, under the seal of the Corporation, except where required or permitted by law to be otherwise signed and executed and except where the signing

 



 

and execution thereof shall be expressly delegated by the Board to some other officer or agent of the Corporation. 5.9 The Vice President. The Vice President (or in the event there be more than one, the Vice Presidents in the order designated by the directors, or in the absence of any designation, in the order of their election), shall, in the absence of the President or in the event of his disability or refusal to act, perform the duties of the President, and when so acting, shall have the powers of and subject to all the restrictions upon the President. The Vice President(s) shall perform such other duties and have such other powers as may from time to time be prescribed for them by the
Board, the President, the Chairman of the Board or these Bylaws. 5.10 The Secretary. The Secretary shall attend all meetings of the Board and the stockholders and record all votes and the proceedings of the meetings in a book to be kept for that purpose and shall perform like duties for the standing committees, when required. The Secretary shall give, or cause to be given, notice of all meetings of stockholders and special meetings of the Board, and shall perform such other duties as may from time to time be prescribed by the Board, the Chairman of the Board or the President, under whose supervision he or she shall act. The Secretary shall have custody of the seal of the Corporation, and the Secretary, or an Assistant Secretary, shall have authority to affix the same to any instrument requiring it, and, when so affixed, the seal may be attested by his or her signature or by the signature of such Assistant Secretary. The Board may give general authority to any other officer to affix the seal of the Corporation and to attest the affixing thereof by his or her signature. The Secretary shall keep, or cause to be kept, at the principal executive office or at the office of the Corporation’s transfer agent or registrar, as determined by resolution of the Board, a share register, or a duplicate share register, showing the names of all stockholders and their addresses, the number and classes of shares held by each, the number
and date of certificates issued for the same and the number and date of cancellation of every certificate surrendered for cancellation. 5.11 The Assistant Secretary. The Assistant Secretary, or if there be more than one, the Assistant Secretaries in the order designated by the Board (or in the absence of any designation, in the order of their election) shall, in the absence of the Secretary or in the event of his or her inability or refusal to act, perform the duties and exercise the powers of the Secretary and shall perform such other duties and have such other powers as may from time to time be prescribed by the Board. 5.12 The Treasurer. The Treasurer shall have the custody of the Corporate funds and securities and shall keep full and accurate accounts of receipts and disbursements in books belonging to the Corporation and shall deposit all moneys and other valuable effects in the name and to the credit of the Corporation in such depositories as may be designated by the Board, The Treasurer shall disburse the funds of the Corporation as may be ordered by the Board, taking proper vouchers for such disbursements, and shall render to the President and the Board, at its regular meetings, or when the Board so requires, an account of all his or her transactions as Treasurer and of the financial condition of the Corporation. 5.13 The Assistant Treasurer. The Assistant Treasurer, or if mere shall be more than one, the
Assistant Treasurers in the order designated by the Board (or in the absence of any designation, in the order of their election) shall, in the absence of the Treasurer or in the event of 5.10

 



 

his or her inability or refusal to act, perform the duties and exercise the powers of the Treasurer and shall perform such other duties and have such other powers as may from time to time be prescribed by the Board. ARTICLE 6 Indemnification of Directors, Officers, Employees and Other Agents 6.1 Indemnification of Directors and Officers. The corporation shall, to the maximum extent and in the manner permitted by the General Corporation Law of Delaware, indemnify each of its directors and officers against expenses (including attorneys’ fees), judgments, fines, settlements and other amounts actually and reasonably incurred in connection with any proceeding, arising by reason of the fact that such person is or was an agent of the corporation. For purposes of this Section 6.1, a “director” or “officer” of the corporation includes any person (i) who is or was a director or officer of the corporation, (ii) who is or was serving at the request of the corporation as a director or officer of another corporation, partnership, joint venture, trust or other enterprise, or (iii) who was a director or officer of a corporation which was a predecessor corporation of the corporation or of another enterprise at the request of such predecessor corporation. 6.2 Indemnification of Others. The corporation shall have the power, to the maximum extent and in the manner permitted by the General Corporation Law of Delaware, to
indemnify each of its employees and agents (other than directors and officers) against expenses (including attorneys’ fees), judgments, fines, settlements and other amounts actually and reasonably incurred in connection with any proceeding, arising by reason of the fact that such person is or was an agent of the corporation. For purposes of this Section 6.2, an “employee” or “agent” of the corporation (other than a director or officer) includes any person (i) who is or was an employee or agent of the corporation, (ii) who is or was serving at the request of the corporation as an employee or agent of another corporation, partnership, joint venture, trust or other enterprise, or (iii) who was an employee or agent of a corporation which was a predecessor corporation of the corporation or of another enterprise at the request of such predecessor corporation. 6.3 Payment Of Expenses In Advance. Expenses incurred in defending any action or proceeding for which indemnification is required pursuant to Section 6.1 hereof or for which indemnification is permitted pursuant to Section 6.2 hereof following authorization thereof by the Board of Directors shall be paid by the corporation in advance of the final disposition of such action or proceeding upon receipt of an undertaking by or on behalf of the indemnified party to repay such amount if it shall ultimately be determined that the indemnified party is not entitled to
be indemnified as authorized in this Article 6. 6.4 Indemnity Not Exclusive. The indemnification provided by this Article 6 shall not be deemed exclusive of any other rights to which those seeking indemnification may be entitled under any bylaw, agreement, vote of shareholders or disinterested directors or otherwise, both as to action in an official capacity and as to action in another capacity while holding such office, to 6.1

 



 

the extent that such additional rights to indemnification are authorized in the certificate of incorporation. 6.5 Insurance. The corporation may purchase and maintain insurance on behalf of any person who is or was a director, officer, employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise against any liability asserted against him or her and incurred by him or her in any such capacity, or arising out of his or her status as such, whether or not the corporation would have the power to indemnify him or her against such liability under the provisions of the General Corporation Law of Delaware. 6.6 Conflicts. No indemnification or advance shall be made under this Article 6, except where such indemnification or advance is mandated by law or the order, judgment or decree of any court of competent jurisdiction, in any circumstance where it appears: (a) That it would be inconsistent with a provision of the certificate of incorporation, these Bylaws, a resolution of the stockholders or an agreement in effect at the time of the accrual of the alleged cause of the action asserted in the proceeding in which the expenses were incurred or other amounts were paid, which prohibits or otherwise limits indemnification; or (b) That it would be inconsistent with any condition
expressly imposed by a court in approving a settlement. ARTICLE 7 Stock Certificates 7.1 Certificates for Shares. The shares of the Corporation shall be represented by certificates or shall be uncertificated. Certificates shall be signed by, or in the name of the Corporation by, the Chairman of the Board, or the President or a Vice President and by the Treasurer or an Assistant Treasurer, or the Secretary or an Assistant Secretary of the
Corporation. Within a reasonable time after the issuance or transfer of uncertified stock, the Corporation shall send to the registered owner thereof a written notice containing the information required by the General Corporation Law of the State of Delaware or a statement that the Corporation will furnish without charge to each stockholder who so requests the powers, designations, preferences and relative participating, optional or other special rights of each class of stock or series thereof and the qualifications, limitations or restrictions of such preferences and/or rights. 7.2 Signatures on Certificates. Any or all of the signatures on a certificate may be a
facsimile. In case any officer, transfer agent or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent or registrar before such certificate is issued, it may be issued by the Corporation with the same
effect as if he were such officer, transfer agent or registrar at the date of issue.

 



 

7.3 Transfer of Stock. Upon surrender to the Corporation or the transfer agent of the Corporation of a certificate of shares duly endorsed or accompanied by proper evidence of succession, assignation or authority to transfer, it shall be the duty of the Corporation to issue a new certificate to the person entitled thereto, cancel the old certificate and record the transaction upon its books. Upon receipt of proper transfer instructions from the registered owner of uncertificated share, such uncertificated shares shall be canceled and issuance of new equivalent uncertificated shares or certificated shares shall be made to the person entitled thereto and the transaction shall be recorded upon the books of the Corporation. 7.4 Registered Stockholders. The Corporation shall be entitled to recognize the exclusive right of a person registered on its books as the owner of shares to receive dividends, and to vote as such owner, and to hold liable for calls and assessments a percent registered on its books as the owner of shares, and shall not be bound to recognize any equitable or other claim to or interest in such share or shares on the part of any other person, whether or not it shall have express or other notice thereof, except as otherwise provided by the laws of Delaware. 7.5 Record Date. In order that the Corporation may determine the stockholders of record who are entitled to receive notice of, or to vote at, any meeting of
stockholders or any adjournment thereof or to express consent to corporate action in writing without a meeting, or entitled to receive payment of any dividend or other distribution or allotment of any rights, or to exercise any rights in respect of any change, conversion, or exchange of stock or for the purpose of any lawful action, the Board may fix, in advance, a record date which shall not be more than sixty (60) nor less than ten (10) days prior to the date of such meeting, nor more than sixty (60) days prior to the date of any other action. A determination of stockholders of record entitled to notice or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board may fix a new record date for the adjourned meeting. 7.6 Lost, Stolen or Destroyed Certificates. The Board may direct that a new certificate or certificates be issued to replace any certificate or certificates theretofore issued by the Corporation alleged to have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the person claiming the certificate of stock to be lost, stolen or destroyed. When authorizing the issue of a new certificate or certificates, the Board may, in its discretion and as a condition precedent to the issuance thereof, require the owner of the lost, stolen or destroyed certificate or certificates, or his or her legal representative, to advertise the same in such
manner as it shall, require, and/or to give the Corporation a bond in such sum as it may direct as indemnity against any claim that may be made against the Corporation with respect to the certificate alleged to have been lost, stolen or destroyed. ARTICLE 8 Notices 8.1 Notice. Whenever, under the provisions of the statutes or of the Certificate of Incorporation or of these Bylaws, notice is required to be given to any director or stockholder it shall not be construed to mean personal notice, but such notice may be given in writing, by mail, addressed to such director or stockholder, at his or her address as it appears on the records of the Corporation, with postage thereon prepaid, and such notice shall be deemed to be given at the

 



 

time when the same shall be deposited in the United States mail. Notice to directors may also be given by telegram or telephone. 8.2 Waiver. Whenever any notice is required to be given under the provisions of the statutes or of the Certificate of Incorporation or of these Bylaws, a waiver thereof in writing, signed by the person or persons entitled to said notice, whether before or after the time stated therein, shall be deemed equivalent thereto. ARTICLE 9 General Provisions 9.1 Dividends. Dividends upon the capital stock of the Corporation, subject to any restrictions contained in the General Corporation Laws of Delaware or the provisions of the Certificate of Incorporation, if any, may be declared by the Board at any regular or special meeting. Dividends may be paid in cash, in property or in shares of the capital stock, subject to the provisions of the Certificate of Incorporation. 9.2 Dividend Reserve. Before payment of any dividend, there may be set aside out of any funds of the Corporation available for dividends such sum or sums as the directors from time to time, in their absolute discretion, think proper as a reserve or reserves to meet contingencies, or for equalizing dividends, or for repairing or maintaining any property of the Corporation, or for such other purpose as the directors shall think conducive to the interest of the Corporation, and the directors may modify or abolish any such reserve in
the manner in which it was created. 9.3 Annual Statement. The Board shall present at each annual meeting, and at any special meeting of the stockholders when called for by vote of the stockholders, a full and clear statement of the business and condition of the Corporation. 9.4 Checks. All checks or demands for money and notes of the Corporation shall be signed by such officer or officers or such other person or persons as the Board may from time to time designate. 9.5 Corporate Seal. The Board may provide a suitable seal, containing the name of the Corporation, which seal shall be in charge of the Secretary. If and when so directed by the Board or a committee thereof, duplicates of the seal may be kept and used by the Treasurer or by an Assistant Secretary or Assistant Treasurer. 9.6 Execution of Corporate Contracts and Instruments. The Board, except as otherwise provided in these Bylaws, may authorize any officer or officers, or agent or agents, to enter into any contract or execute any instrument in the name of and on behalf of the Corporation; such authority may be general or confined to specific instances. Unless so authorized or ratified by the Board or within the agency power of an officer, no officer, agent or employee shall have any power or authority to bind the Corporation by any contract or engagement or to pledge its credit or to render it liable for any purpose or for any amount. 9.1

 



 

ARTICLE 10 Amendments In addition to the right of the stockholders of the corporation to make, alter, amend, change, add to or repeal the bylaws of the corporation, the Board of Directors shall have the power (without the assent or vote of the stockholders) to make, alter, amend, change, add to repeal the bylaws of the corporation,

 



 

CERTIFICATE OF SECRETARY 1, the undersigned, hereby certify: 1. That I am the duly elected, acting and qualified Secretary of Ofoto, Inc., a Delaware corporation; and 2. That the foregoing Bylaws, comprising 15 pages, constitute the Bylaws of such corporation as duly adopted by action of the sole incorporator of such corporation pursuant to written consent dated July 7,1999. IN WITNESS WHEREOF, I have hereunto subscribed my name this 7th day of July,
1999. Kamran Mohesenin, Secretary

 



 

Amendment to Bylaws Approved on January 13. 2000 RESOLVED, that Section 3. 1 of the Bylaws of the Company is hereby amended and restated in its entirety with the following: “The authorized number of directors shall be four (4). All directors shall be elected at the annual meeting or any special meeting of the stockholders, except as provided in Section 3.2 hereof, and each director so elected shall hold office until the next annual meeting or any special meeting or until his successor is elected and qualified or until his earlier resignation or removal. Directors need not be stockholders.”

 



 

EXHIBIT B Amendment to Bylaws Approved on May 30. 2000 RESOLVED, that Section 3.1 of the Bylaws of the Company is hereby amended and restated in its entirety with the following: “The authorized number of directors shall be five (5). All directors shall be elected at the annual meeting or any special meeting of the stockholders, except as provided in Section 3.2 hereof, and each director so elected shall hold office until the next annual meeting or any special meeting or until his successor is elected and qualified or until his earlier resignation or removal. Directors need not be stockholders.”

 



Exhibit 3.2.9

Current By-Laws as of June 8, 1976 EXHIBIT B 3.2.9 BY—LAWS OF KODAK (NEAR EAST) INC. (Formed under the laws of the State of New York) ARTICLE I SHAREHOLDERS SECTION 1. Annual Meeting. A meeting of shareholders shall be held annually for the election of directors and the transaction of other business on the second Tuesday in June, or, if it be a public holiday, on the next succeeding business day. SECTION 2. Special Meetings. Special meetings of the shareholders may be called by the Board of Directors or, subject to the control of the Board, by the President and shall be called by the Board upon the written request of the holders of record of a majority of the outstanding shares of the Corporation entitled to vote at the meeting requested to be called. SECTION 3. Place of Meetings. Meetings of shareholders shall be held at such place, within or without the State of New York, as may be fixed by the Board of Directors. If no place is so fixed, such meetings shall be held at the office of the Corporation in the Stale of New York. SECTION 4. Notice of Meeting. Notice of each meeting of shareholders shall be given in writing and shall state the place, date and hour of the meeting and the purpose or purposes for which the meeting is called. Notice of a special meeting shall indicate that it is being issued by or at the direction of the person or persons calling or requesting the
meeting.

 



 

A copy of the notice of each meeting shall be given, personally or by first class mail, not less than ten nor more than fifty days before the date of the meeting, to each shareholder entitled to vote at such meeting. If mailed, such notice is given when deposited in the United States mail, with postage thereon prepaid, directed to the shareholder at his address as it appears on the record of shareholders, or, if he shall have filed with the Secretary of the Corporation a written request that notices to him be mailed to some other address, then directed to him at such other address. When a meeting is adjourned to another time or place, it shall not be necessary to give any notice of the adjourned meeting if the time and place to which the meeting is adjourned are announced at the meeting at which the adjournment is taken, and the adjourned meeting any business may be transacted that might have been transacted on the original date of the meeting. SECTION 5. Waiver of Notice. Notice of meeting need not be given to any shareholder who submits a signed waiver of notice, in person or by proxy, whether before or after the meeting. The attendance of any shareholder at a meeting, in person or by proxy, without protesting prior to the conclusion of the meeting the lack of notice of such meeting, shall constitute a waiver of notice by him. SECTION 6, Qualification of Voters. Unless otherwise provided in the certificate
of incorporation, every shareholder of record shall be entitled to every meeting of shareholders to one vote for every share standing in his \name on the record of shareholders. Shares standing in the name of another domestic or foreign corporation of any type or kind may be voted by such officer. agent or proxy as the by-laws of such corporation may provide, or, in the absence of such provisions, as the board of directors of such corporation may determine.

 



 

SECTION 7. Quorum of Shareholders. The holders of a majority of the shares entitled to vote thereat shall constitute a quorum at a meeting of shareholders for the transaction of any business, When a quorum is once present to organize a meeting, it is no! broken by a subsequent withdrawal of any shareholders. The shareholders who are present in person or by proxy and who are entitled to vote may, by a majority of votes cast, adjourn the meeting despite the absence of a quorum. SECTION 8. Proxies. Every shareholder entitled to vote at a meeting of shareholders or to express consent or dissent without a meeting may authorize another person or persons to act for him by proxy. SECTION 9. Vote or Consent of Shareholders. Directors shall, except as otherwise required by law, be elected by a plurality of the votes cast at a meeting of shareholders by the holders of shares entitled to vote in the election. Whenever any corporate action, other than the election of directors, is to be taken by vote of the shareholders, it shall, except as otherwise required by law, be authorized by a majority of the votes cast at a meeting of shareholders by the holders of shares entitled to vote thereon. Whenever shareholders are required or permitted to take any action by vote, such action may be taken without a meeting on written consent, setting forth the action so taken, signed by the holders of all outstanding shares entitled
to vote thereon. Written consent thus given by the holders of all outstanding shares entitled to vote shall have the same effect as a unanimous vote of shareholders.

 



 

ARTICLE II BOARD OF DIRECTORS SECTION 1. Power of Board and Qualification of Directors. The business of the Corporation shall be managed by the Board of Directors. Each director shall be at least twenty-one years of age. SECTION 2. Number of Directors. The number of directors constituting the entire Board of Directors shall be the number, not less than three, fixed from time to time by a majority of the total number of directors which the Corporation would have, prior to any increase or decrease, if there were no vacancies. Until otherwise fixed by the directors, the number of directors constituting the entire Board shall be five. SECTION 3. Election and Term of Directors. At each annual meeting of shareholders, directors shall be elected to hold office until the next annual meeting and until their successors have been elected and qualified. SECTION 4, Quorum of Directors. One-third of the entire Board of Directors shall contitute a quorum for the transaction of business. SECTION 5. Meetings of the Board. An annual meeting of the Board of Directors shall be held in each year promptly after the annual meeting of shareholders. Regular meetings of the Board shall be held at such times as may be fixed by the Board. Special meetings of the Board may be held at any time upon the call of the President, the Secretary or any two directors. Meetings of the Board of Directors shall be held at
such places as may be fixed by the Board for annual and regular meetings and in the notice of meeting for special meetings. If no place is so fixed, meetings of the Board shall be held at the office of the Corporation in Rochester, Monroe County, New York.

 



 

Any action required or permitted to be taken by the Board or any committee thereof may be taken without a meeting if all members of the Board or the committee consent in writing to the adoption of a resolution authorizing the action. The resolution and the written consents thereto by the members of the Board or committee shall be filed with the minutes of the proceedings of the Board or committee. Any one or more members of the Board of Directors or any committee thereof may participate in a meeting of such Board or committee by means of a conference telephone or similar communications equipment allowing all persons participating in the meeting to hear each other at the same time. Participation by such means shall constitute presence in person at a meeting. No notice need be given of annual or regular meetings of the Board of Directors. Notice of each special meeting of the Board shall be given to each director either by mail two days prior to the meeting or by telegram, written message or orally to the director one day prior to the meeting. Notice of a meeting of the Board of Directors need not be given to any director who submits a signed waiver of notice whether before or after the meeting, or who attends the meeting without protesting, prior thereto or at its commencement, the lack of notice to him. A notice, or waiver of notice, need not specify the purpose of any meeting of the Board
of Directors. A majority of the directors present, whether or not a quorum is present, may adjourn any meeting to another time and place.

 



 

SECTION 6. Newly Created Directorships and Vacancies. Newly created directorships’ resulting from an increase in the number of directors and vacancies occurring in the Board of Directors for any reason except the removal of directors by shareholders may be filled by vote of a majority of the directors then in office, although less than a quorum exists. Vacancies occurring as a result of the removal of directors by shareholders shall be filled by the shareholders. A director elected to fill a vacancy, unless elected by the shareholders, shall hold office until the next meeting of shareholders at which the election of directors is in the regular order of business, and until his successor has been elected and qualified. SECTION 7. Indemnification. Any person made, or threatened to be made, a party to any action or proceeding whether civil or criminal, by reason of the fact that he, his testator or intestate, is or was a director or officer of the Corporation or serves or served any other corporation in any capacity at the request of the Corporation shall be indemnified by the Corporation, and the Corporation may advance his related expenses, to the full extent permitted by law. For purposes of this SECTION 7, the Corporation may consider the term “Corporation” to include any corporation which has merged or consolidated into the Corporation or of which the Corporation has acquired all or substantially all
the assets in a transaction requiring approval by the shareholders of the corporation whose assets were acquired. The foregoing provisions of this SECTION 7 shall apply in respect of all alleged or actual causes of action accrued before, on or after September 1,1963, except that, as to any such cause of action which accrued before such date, the Corporation may provide, and any person concerned shall be entitled to, idemni-fication under and pursuant to any by-law or provision of the certificate of incorporation of the Corporation, statutory provision, or principle of common law, in effect prior to such date, all to the extent permitted by law.

 



 

ARTICLE III OFFICERS SECTION 1. Officers. The Board of Directors, as soon as may be practicable after the annual election of directors, shall elect a President, a Secretary and a Treasurer, and from time to time may elect or appoint such other officers as it may determine. Any two or more offices may be held by the same person, except that the same person may not hold the offices of President and Secretary, unless all of the stock of the Corporation is owned by one person. SECTION 2. Term of Office and Removal, Each officer shall hold office for the term for which he is elected or appointed, and until his successor has been elected or appointed and qualified. Unless otherwise provided in the resolution of the Board of Directors electing or appointing an officer, his term of office shall extend to and expire at the meeting of the Board following the next annual meeting of shareholders. Any officer may be removed by the Board, with or without cause, at any time. SECTION 3. Powers and Duties. The officers of the Corporation shall have such authority and perform such duties in the management of the Corporation, as may be prescribed by the Board of Directors and, to the extent not so prescribed, they shall have such authority and perform such duties in the management of the Corporation, subject to the control of the Board, as generally pertain to their respective offices. Securities of other
corporations held by the Corporation may be voted by any officer designated by the Board and, in\the absence of any such designation, by the President, and Vice-President, the Secretary or the Treasurer. The Board may require any officer, agent or employee to give security for the faithful performance of his duties.

 



 

SECTION 4. Books and Records. The Board of Directors may determine whether and to what extent and at what times and places and under what conditions and regulations any accounts, books, records or other documents of the Corporation shall be open to inspection, and no creditor, security holder or other person shall have any right to inspect any accounts, books, records or other documents of the Corporation as except as con-ferred by statute or as so authorized by the Board. SECTION 5. Checks, Notes, etc. All checks and drafts on, and withdrawals from, the Corporation’s accounts with banks or other financial institutions, and all bills of exchange, notes and other instruments for the payment of money, drawn, made, indorsed, or accepted by the Corporation, shall be signed on its behalf by the person or persons thereunto authorized by, or pursuant to resolution of, the Board of Directors. ARTICLE IV FORMS OF CERTIFICATES SECTION 1. Forms of Share Certificates. The shares of the Corporation shall be represented by certificates, in such forms as the Board of Directors may prescribe, signed by the Chairman or a Vice-Chairman of the Board or the President or a Vice-President and the Secretary or an Assistant Secretary or the Treasurer or an Assistant Treasurer, and may be sealed with the seal of the Corporation or a facsimile thereof. The signatures of the officers upon a
certificate may be facsimiles if the certificate is countersigned by a transfer agent or registered by a registrar other than the Corporation or its employee. In case any officer who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer before such certificate is issued, it may be issued by the Corporation with the same effect as if he were such officer at the date of issue.

 



 

ARTICLE V OTHER MATTERS SECTION 1. Corporate Seal. The Board of Directors may adopt a corporate seal, alter such seal at pleasure, and, authorize it to be used by causing it or a facsimile to be affixed or impressed or reproduced in any other manner. SECTION 2. Fiscal Year. The fiscal year of the Corporation shall be the calendar year or such other period as may be fixed by the Board of Directors. SECTION 3. Amendments. By-laws of the Corporation may be adopted, amended or repealed by vote of the holders of the shares at the time entitled to vote in the election of any directors. By-laws may also be adopted, amended or repealed by the Board of Directors, but any by-law adopted by the Board may be amended or repealed by the shareholders entitled to vote thereon as hereinabove provided.

 



Exhibit 3.2.10

EXHIBIT B 3.2.10 Current By-Laws as of BY—LAWS OF KODAK PHILIPPINES, LTD. (Formed under the laws of the State of New York) ARTICLE I SHAREHOLDERS SECTION 1. Annual Meeting. A meeting of shareholders shall be held annually for the election of directors and the transaction of other business on the second Tuesday in June, or, if it be a public holiday, on the next succeeding business day. SECTION 2. Special Meetings. Special meetings of the shareholders may be called by the Board of Directors or, subject to the control of the Board, by the President and shall be called by the Board upon the written request of the holders of record of a majority of the outstanding shares of the Corporation entitled to vote at the meeting requested to be called. SECTION 3, Place of Meetings. Meetings of shareholders shall be held at such place, within or without the State of New York, as may be fixed by the Board of Directors. If no place is so fixed, such meetings shall be held at the office of the Corporation in the State of New York. SECTION 4. Notice of Meeting. Notice of each meeting of shareholders shall be given in writing and shall state the place, date and hour of the meeting and the purpose or purposes for which the meeting is called Notice of a special meeting shall indicate that it is being issued by or at the direction of the person or persons calling or requesting the
meeting.

 



 

A copy of the notice of each meeting shall be given, personally or by first class mail, not less than ten nor more than fifty days before the date of the meeting, to each shareholder entitled to vote at such meeting. If mailed, such notice is given when deposited in the United States mail, with postage thereon prepaid, directed to the shareholder at his address as it appears on the record of shareholders, or, if he shall have filed with the Secretary of the Corporation a written request that notices to him be mailed to some other address, then directed to him at such other address. When a meeting is adjourned to another time or place, it shall not be necessary to give any notice of the adjourned meeting if the time and place to which the meeting is adjourned are announced at the meeting at which the adjournment is taken, and the adjourned meeting any business may be transacted that might have been transacted on the original date of the meeting. SECTION 5. Waiver of Notice. Notice of meeting need not be given to any shareholder who submits a signed waiver of notice, in person or by proxy, whether before or after the meeting. The attendance of any shareholder at a meeting, in person or by proxy, without protesting prior to the conclusion of the meeting the lack of notice of such meeting, shall constitute a waiver of notice by him. SECTION 6. Qualification of Voters, Unless otherwise provided in the certificate
of incorporation, every shareholder of record shall be entitled to every meeting of shareholders to one vote for every share standing in his name on the record of shareholders. Shares standing in the name of another domestic or foreign corporation of any type or kind may be voted by such officer, agent or proxy as the by-laws of such corporation may provide, or. in the absence of such provisions, as the board of directors of such corporation may determine.

 



 

SECTION 7. Quorum of Shareholders. The holders of a majority of the shares entitled to vote thereat shall constitute a quorum at a meeting of shareholders for the transaction of any business. When a quorum is once present to organize a meeting, it is not broken by a subsequent withdrawal of any shareholders. The shareholders who are present in person or by proxy and who are entitled to vole may, by a majority of votes cast, adjourn the meeting despite the absence of a quorum. SECTION 8. Proxies. Every shareholder entitled to vote at a meeting of shareholders or to express consent or dissent without a meeting may authorize another person or persons to act for him by proxy. SECTION 9. Vote or Consent of Shareholders. Directors shall, except as otherwise required by law, be elected by a plurality of the votes cast at a meeting of shareholders by the holders of shares entitled to vote in the election. Whenever any corporate action, other than the election of directors, is to be taken by vote of the shareholders, it shall, except as otherwise required by law, be authorized by a majority of the votes cast at a meeting of shareholders by the holders of shares entitled to vote thereon. Whenever shareholders are required or permitted to take any action by vote, such action may be taken without a meeting on written consent, setting forth the action so taken, signed by the holders of all outstanding shares
entitled to vote thereon. Written consent thus given by the holders of all outstanding shares entitled to vote shall have the same effect as a unanimous vote of shareholders.

 



 

ARTICLE II BOARD OF DIRECTORS SECTION 1. Power of Board and Qualification of Directors. The business of the Corporation shall be managed by the Board of Directors. Each director shall be at least twenty-one years of age. SECTION 2. Number of Directors. The number of directors constituting the entire Board of Directors shall be the number, not less than three, fixed from time to time by a majority of the total number of directors which the Corporation would have, prior to any increase or decrease, if there were no vacancies. Until otherwise fixed by the directors, the number of directors constituting the entire Board shall be five. SECTION 3. Election and Term of Directors. At each annual meeting of shareholders, directors shall be elected to hold office until the next annual meeting and until their successors have been elected and qualified. SECTION 4. Quorum of Directors. One-third of the entire Board of Directors shall contitute a quorum for the transaction of business. SECTION 5. Meetings of the Board. An annual meeting of the Board of Directors shall be held in each year promptly after the annual meeting of shareholders. Regular meetings of the Board shall be held at such times as may be fixed by the Board. Special meetings of the Board may be held at any time upon the call of the President, the Secretary or any two directors. Meetings of the Board of Directors
shall be held at such places as may he fixed by the Board for annual and regular meetings and in the notice of meeting for special meetings. If no place is so fixed, meetings of the Board shall be held at the office of the Corporation in Rochester, Monroe County, New York.

 



 

Any action required or permitted to be taken by the Board or any committee thereof may be taken without a meeting if all members of the Board or the committee consent in writing to the adoption of a resolution authorizing the action. The resolution and the written consents thereto by the members of the Board or committee shall be filed with the minutes of the proceedings of the Board or committee. Any one or more members of the Board of Directors or any committee thereof may participate in a meeting of such Board or committee by means of a conference telephone or similar communications equipment allowing all persons participating in the meeting to hear each other at the same time. Participation by-such means shall constitute presence in person at a meeting. No notice need be given of annual or regular meetings of the Board of Directors. Notice of each special meeting of the Board shall be given to each director either by mail two days prior to the meeting or by telegram, written message or orally to the director one day prior to the meeting. Notice of a meeting of the Board of Directors need not be given to any director who submits a signed waiver of notice whether before or after the meeting, or who attends the meeting without protesting, prior thereto or at its commencement, the lack of notice to him. A notice, or waiver of notice, need not specify the purpose of any meeting of the Board
of Directors. A majority of the directors present, whether or not a quorum is present, may adjourn any meeting to another time and place.

 



 

SECTION 6. Newly Created Directorships and Vacancies. Newly created directorships resulting from an increase in the number of directors and vacancies occurring in the Board of Directors for any reason except the removal of directors by shareholders may be filled by vote of a majority of the directors then in office, although less than a quorum exists. Vacancies occurring as a result of the removal of directors by shareholders shall be filled by the shareholders. A director elected to fill a vacancy, unless elected by the shareholders, shall hold office until the next meeting of shareholders at which the election of directors is in the regular order of business, and until his successor has been elected and qualified. SECTION 7. Indemnification. Any person made, or threatened to be made, a party to any action or proceeding whether civil or criminal, by reason of the fact that he, his testator or intestate, is or was a director or officer of the Corporation or serves or served any other corporation in any capacity at the request of the Corporation shall be indemnified by the Corporation, and the Corporation may advance his related expenses, to the full extent permitted by law. For purposes of this SECTION 7, the Corporation may consider the term “Corporation” to include any corporation which has merged or consolidated into the Corporation or of which the Corporation has acquired all or substantially all the
assets in a transaction requiring approval by the shareholders of the corporation whose assets were acquired. The foregoing provisions of this SECTION 7 shall apply in respect of all alleged or actual causes of action accrued before, on or after September 1,1963, except that, as to any such cause of action which accrued before such date, the Corporation may provide, and any person concerned shall be entitled to, idemni-ficntion under and pursuant to any by-law or provision of the certificate of incorporation of the Corporation, statutory provision, or principle of common law, in effect prior to such date, all to the extent permitted by law.

 



 

ARTICLE III OFFICERS SECTION 1. Officers. The Board of Directors, as soon as may be practicable after the annual election of directors, shall elect a President, a Secretary and a Treasurer, and from time to time may elect or appoint such other officers as it may determine. Any two or more offices may be held by the same person, except that the same person may not hold the offices of President and Secretary, unless all of the stock of the Corporation is owned by one person. SECTION 2. Term of Office and Removal. Each officer shall hold office for the term for which he is elected or appointed, and until his successor has been elected or appointed and qualified. Unless otherwise provided in the resolution of the Board of Directors electing or appointing an officer, his term of office shall extend to and expire at the meeting of the Board following the next annual meeting of shareholders. Any officer may be removed by the Board, with or without cause, at any time. SECTION 3. Powers and Duties. The officers of the Corporation shall have such authority and perform such duties in the management of the Corporation, as may be prescribed by the Board of Directors and, to the extent not so prescribed, they shall have such authority and perform such duties in the management of the Corporation, subject to the control of the Board, as generally pertain to their respective offices. Securities of other
corporations held by the Corporation may be voted by any officer designated by the Board and, in the absence of any such designation, by the President, and Vice-President, the Secretary or the Treasurer. The Board may require any officer, agent or employee to give security for the faithful performance of his duties.

 



 

SECTION 4. Books and Records. The Board of Directors may determine whether and to what extent and at what times and places and under what conditions and regulations any accounts, books, records or other documents of the Corporation shall be open to inspection, and no creditor, security holder or other person shall have any right to inspect any accounts, books, records or other documents of the Corporation as except as conferred by statute or as so authorized by the Board, SECTION 5. Checks. Notes, etc. All checks and drafts on, and withdrawals from, the Corporation’s accounts with banks or other financial institutions, and all bills of exchange, notes and other instruments for the payment of money, drawn, made, indorsed, or accepted by the Corporation, shall be signed on its behalf by the person or persons thereunto authorized by, or pursuant to resolution of, the Board of Directors. ARTICLE IV FORMS OF CERTIFICATES SECTION 1. Forms of Share Certificates. The shares of the Corporation shall be represented by certificates, in such forms as the Board of Directors may prescribe, signed by the Chairman or a Vice-Chairman of the Board or the President or a Vice-President and the Secretary or an Assistant Secretary or the Treasurer or an Assistant Treasurer, and may be sealed with the seal of the Corporation or a facsimile thereof. The signatures of the officers upon a
certificate may be facsimiles if the certificate is countersigned by a transfer agent or registered by a registrar other than the Corporation or its employee. In case any officer who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer before such certificate is issued, it may be issued by the Corporation with the same effect as if he were such officer at the date of issue.

 



 

ARTICLE V OTHER MATTERS SECTION 1. Corporate Seal. The Board of Directors may adopt a corporate seal, alter such seal at pleasure, and , authorize it to be used by causing it or a facsimile to be affixed or Impressed or reproduced in any other manner. SECTION 2. Fiscal Year. The fiscal year of the Corporation shall be the calendar year or such other period as may be fixed by the Board of Directors. SECTION 3, Amendments. By-laws of the Corporation may be adopted, amended or repealed by vote of the holders of the shares at the time entitled to vote in the election of any directors. By-laws may also be adopted, amended or repealed by the Board of Directors, but any by-law adopted by the Board may be amended or repealed by the shareholders entitled to vote thereon as hereinabove provided.

 



Exhibit 3.2.11

EXHIBIT B Current by-laws as of April 13,1992 BY-LAWS OF KODAK PORTUGUESA LIMITED (Formed under the laws of the State of New York) ARTICLE I SHAREHOLDERS SECTION 1. Annual Meeting. A meeting of stockholders shall be held annually for the election of directors and the transaction of other business on the second Tuesday in June, or, if it be a public holiday, on the next succeeding business day. SECTION 2. Special Meetings. Special meetings of shareholders may be called by the Board of Directors or, subject to the control of the Board, by the President and shall be called by the Board upon the written request of the holders of record of a majority of the outstanding shares of the Corporation entitled to vote at the meeting requested to be called. SECTIONS. Place of Meetings. Meetings of shareholders shall be held at such place, within or without the State of New York, as may be fixed by the Board of Directors. If no place is so fixed, such meetings shall be held at the office of the Corporation in the State of New York. SECTION 4. Notice of Meetings. Notice of each meeting of shareholders shall be given in writing and shall state the place, date and hour of the meeting and the purpose or purposes for which the meeting is called. Notice of a special meeting shall indicate that it is being issued by or at the direction of the person or persons calling or requesting the
meeting.

 



 

A copy of the notice of each meeting shall be given, personally or by first class mail, not less than ten nor more than fifty days before the date of the meeting, to each shareholder entitled to vote at such meeting. If mailed, such notice is given when deposited in the United States mail, with postage thereon prepaid, directed to the shareholder at his address as it appears on the record of shareholders, or, if he shall have filed with the Secretary of the Corporation a written request that notices to him be mailed to some other address, then directed to him at such other address. When a meeting is adjourned to another time or place, it shall not be necessary to give any notice of the adjourned meeting if the time and place to which the meeting is adjourned are announced at the meeting at which the adjournment is taken, and at the adjourned meeting any business may be transacted that might have been transacted on the original date of the meeting. SECTION 5. Waiver of Notice. Notice of meeting need not be given to any shareholder who submits a signed waiver of notice, in person or by proxy, whether before or after the meeting. The attendance of any shareholder at a meeting, in person or by proxy, without protesting prior to the conclusion of the meeting the lack of notice of such meeting, shall constitute a waiver of notice by him. SECTION 6. Qualification of Voters. Unless otherwise provided in the
certificate of incorporation, every shareholder of record shall be entitled at every meeting of shareholders to one vote for every share standing in his name on the record of shareholders. Shares standing in the name of another domestic or foreign corporation of any type or kind may be voted by such officer, agent or proxy as the by-laws of such corporation may provide, or, in the absence of such provision, as the board of directors of such corporation may determine.

 



 

SECTION 7. Quorum of Shareholders. The holders of a majority of the shares entitled to vote thereat shall constitute a quorum at a meeting of shareholders for the transaction of any business. When a quorum is once present to organize a meeting, it is not broken by the subsequent withdrawal of any shareholders. The shareholders who are present in person or by proxy and who are entitled to vote may, by a majority of votes cast, adjourn the meeting despite the absence of a quorum. SECTION 8. Proxies. Every shareholder entitled to vote at a meeting of shareholders or to express consent or dissent without a meeting may authorize another person or persons to act for him by proxy, SECTION 9. Vote or Consent of Shareholders. Directors shall, except as otherwise required by law, be elected by a plurality of the votes cast at a meeting of shareholders by the holders of shares entitled to vote in the election. Whenever any corporate action, other than the election of directors, is to be taken by vote of the shareholders, it shall, except as otherwise required by law, be authorized by a majority of the votes cast at a meeting of shareholders by the holders of shares entitled to vote thereon. Whenever shareholders are required or permitted to take any action by vote, such action may be taken without a meeting on written consent, setting forth the action so taken, signed by the holders of all outstanding shares
entitled to vote thereon. Written consent thus given by the holders of all outstanding shares entitled to vote shall have the same effect as a unanimous vote of shareholders. -3-

 



 

ARTICLE II BOARD OF DIRECTORS SECTION 1. Power of Board and Qualification of Directors. The business of the Corporation shall be managed by the Board of Directors. Each director shall be at least twenty-one years of age. SECTION 2. Number of Directors. Unless otherwise fixed by the director(s), the number of directors constituting the entire Board shall be two. SECTION 3. Election and Term of Directors. At each annual meeting of shareholders, directors shall be elected to hold office until the next annual meeting and until their successors have been elected and qualified. SECTION 4. Quorum of Directors. One-third of the entire Board of Directors shall constitute a quorum for the transaction of business. SECTIONS. Meetings of the Board. An annual meeting of the Board of Directors shall be held in each year promptly after the annual meeting of shareholders. Regular meetings of the Board shall be held at such times as may be fixed by the Board. Special meetings of the Board may be held at any time upon the call of the President, the Secretary or any two directors. Meetings of the Board of Directors shall be held at such places as may be fixed by the Board for annual and regular meetings and in the notice of meeting for special meetings. If no place is so fixed, meetings of the Board shall be held at the office of the Corporation in Rochester, Monroe County, New York. -4-

 



 

Any action required or permitted to be taken by the Board or any committee thereof may be taken without a meeting if all members of the Board or the committee consent in writing to the adoption of a resolution authorizing the action. The resolution and the written consents thereto by the members of (he Board or committee shall be Filed with the minutes of the proceedings of the Board or committee. No notice need be given of annual or regular meetings of the Board of Directors. Notice of each special meeting of the Board shall be given to each director either by mail two days prior to the meeting or by telegram, written message or orally to the director one day prior to the meeting. Notice of a meeting of the Board of Directors need not be given to any director who submits a signed waiver of notice whether before or after the meeting, or who attends the meeting without protesting, prior thereto or at its commencement, the lack of notice to him. A notice, or waiver of notice, need not specify the purpose of any meeting of the Board of Directors. A majority of the directors present, whether or not a quorum is present, may adjourn any meeting to another time and place. SECTION 6. Newly Created Directorships and Vacancies. Newly created directorships resulting from an increase in the number of directors and vacancies occurring in the Board of Directors for any reason except the removal of
directors by shareholders may be filled by vote of a majority of the directors then in office, although less than a quorum exists. Vacancies occurring as a result of the removal of directors by shareholders shall be filled by the shareholders. A director elected to fill a vacancy, unless elected by the shareholders, shall hold office until the - -5-

 



 

next meeting of shareholders at which the election of directors is in the regular order of business, and until his successor has been elected and qualified. SECTION 7. Indemnification. Any person made, or threatened to be made, a party to any action or proceeding, whether civil or criminal, by reason of the fact that he, his testator or intestate, is or was a director or officer of the Corporation or serves or served any other corporation in any capacity at the request of the Corporation shall be indemnified by the Corporation, and the Corporation may advance his related expenses, to the full extent permitted by law. For purposes of this SECTION 7, the Corporation may consider the term “Corporation” to include any corporation which has merged or consolidated into the Corporation or of which the Corporation has acquired all or substantially all the assets in a transaction requiring approval by the shareholders of the corporation whose assets were acquired. The foregoing provisions of this SECTION 7 shall apply in respect of all alleged or actual causes of action accrued before, on or after September 1,1963, except that, as to any such cause of action which accrued before such date, the Corporation may provide, and any person concerned shall be entitled to, indemnification under and pursuant to any by-law or provision of the certificate of incorporation of the Corporation, statutory provision, or principle of
common law, in effect prior to such date, all to the extent permitted by law. ARTICLE III OFFICERS SECTION 1. Officers. The Board of Directors, as soon as may be practicable after the annual election of directors, shall elect a President, a Secretary and a Treasurer, and from time to time may elect or appoint such other officers as it may determine. Any two or more offices may be held by the same person, except - -6-

 



 

that the same person may not hold the offices of President and Secretary, unless all of the stock of the Corporation is owned by one person. SECTION 2. Term of Office and Removal. Each officer shall hold office for the term for which he is elected or appointed, and until his successor has been elected or appointed and qualified. Unless otherwise provided in the resolution of the Board of Directors electing or appointing an officer, his term of office shall extend to and expire at the meeting of the Board following the next annual meeting of shareholders. Any officer may be removed by the Board, with or without cause, at any time. SECTION 3. Powers and Duties. The officers of the Corporation shall have such authority and perform such duties in the management of the Corporation, as my be prescribed by the Board of Directors and, to the extent not so prescribed, they shall have such authority and perform such duties in the management of the Corporation, subject to the control of the Board, as generally pertain to their respective offices. Securities of other corporations held by the Corporation may be voted by any officer designated by the Board and, in the absence of any such designation, by the President, any Vice-President, the Secretary or the Treasurer. The Board may require any officer, agent or employee to give security for the faithful performance of his duties. SECTION 4. Books and
Records. The Board of Directors may determine whether and to what extent and at what times and places and under what conditions and regulations any accounts, books, records or other documents of the Corporation shall be open to inspection, and no creditor, security holder or other person shall have any right to inspect any accounts, books, records or other documents of the Corporation except as conferred by statute or as so authorized by the Board. -7-

 



 

SECTIONS. Checks, Notes, etc. All checks and drafts on, and withdrawals from, the Corporation’s accounts with banks or other financial institutions, and all bills of exchange, notes and other instruments for the payment of money, drawn, made, endorsed, or accepted by the Corporation, shall be signed on its behalf by the person or persons thereunto authorized by, or pursuant to resolution of, the Board of Directors. ARTICLE IV FORMS OF CERTIFICATES SECTION 1. Forms of Share Certificates. The shares of the Corporation shall be represented by certificates, in such forms as the Board of Directors may prescribe, signed by the Chairman or a Vice-Chairman of the Board or the President or a Vice-President and the Secretary or an Assistant Secretary or the Treasurer or an Assistant Treasurer, and may be sealed with the seal of the Corporation or a facsimile thereof. The signatures of the officers upon a certificate may be facsimiles if the certificate is countersigned by a transfer agent or registered by a registrar other than the Corporation or its employee. In case any officer who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer before such certificate is issued, it may be issued by the Corporation with the same effect as if he were such officer at the date of issue. ARTICLE V OTHER MATTERS SECTION 1. Corporate Seal. The Board
of Directors may adopt a corporate seal, alter such seal at pleasure, and authorize it to be used by causing it or a facsimile to be affixed or impressed or reproduced in any other manner. SECTION 2. Fiscal Year. The fiscal year of the Corporation shall be the calendar year or such other period as may be fixed by the Board of Directors. -8-

 



 

SECTION 3. Amendments. By-laws of the Corporation may be adopted, amended or repealed by vote of the holders of the shares at the time entitled to vote in the election of any directors. By-laws may also be adopted, amended or repealed by the Board of Directors, but any by-laws adopted by the Board may be amended or repealed by the shareholders entitled to vote thereon as hereinabove provided.
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EXHIBIT B BY—LAWS OF EASTMAN KODAK COMMUNICATIONS, INC. (Formed under the laws of the Stale of New York) ARTICLE I SHAREHOLDERS SECTION 1. Annual Meeting. A meeting of shareholders shall be held annually for the election of directors and the transaction of other business on the second Tuesday in June, or, if il be a public holiday, on the next succeeding business day. SECTION 2. Special Meetings. Special meetings of the shareholders may be called by the Board of Directors or, subject to the control of the Board, by the President and shall be called by the Board upon the written request of the holders of record of a majority of the outstanding shares of the Corporation entitled to vole at the meeting requested to be called. SECTION 3, Place of Meetings. Meetings of shareholders shall be held at such place, within or without the State of New York, as may be fixed by the Board of Directors. If no place is so fixed, such meetings shall be held at the office of the Corporation in the State of New York. SECTION 4. Notice of Meeting. Notice of each meeting of shareholders shall be given in writing and shall state the place, date and hour of the meeting and the purpose or purposes for which the meeting is called. Notice of a special meeting shall indicate thai il is being issued by or at the direction of the person or persons calling or requesting the meeting.

 



 

2 A copy of the notice of each meeting shall be given, personally or by first class mail, not less than ten nor more than fifty days before the date of the meeting, to each shareholder entitled to vole at such meeting. If mailed, such notice is given when deposited in the United Stales mail, with postage Ihereon prepaid, directed to the shareholder at his address as it appears on the record of shareholders, or, if he shall have filed with the Secretary of the Corporation a written request that notices to him be mailed to some other address, then directed to him at such other address. When a meeting is adjourned to another time or place, il shall not be necessary to give any notice of the adjourned meeting if the time and place to which the meeting is adjourned are announced at the meeting at which the adjournmenl is taken, and the adjourned meeting any business may be transacted that might have been transacted on the original date of the meeting. SECTION 5. Waiver of Notice. Notice of meeting need not be given lo any shareholder who submits a signed waiver of no-licR, in person or by proxy, whether before or after the meeting. The attendance of any shareholder at a meeting, in person or by proxy, without protesting prior to the conclusion of the meeling the lack of notice of such meeting, shall constitute a waiver of noiice by him. SECTION G. Qualification of Voters. Unless otherwise provided in the
certificate of incorporation, every shareholder of record shall be entitled to every meeting of shareholders to one vote for every share standing in his name on the record of shareholders. Shares standing in the name of another domestic or foreign corporation of any type or kind may be voted by such officer, agent or proxy as the by-laws of such corporation may provide, or. in the absence of such provisions, as the board of directors of such corporation may determine.

 



 

3 SECTION 7. Quorum of Shareholders. The holders of a majority of the shares entitled to vole thereat shall constitute a quorum at a meeting of shareholders for the transaction of any business. When a quorum is once present to organize a meeting, it is not broken by a subsequent withdrawal of any shareholders. The shareholders who are present in person or by proxy and who are entitled to vote may, by a majority of votes cast, adjourn the meeting despite the absence of a quorum. SECTION 8. Proxies. Every shareholder entitled to vote al a meeting of shareholders or to express consent or dissent without a meeting may authorize another person or persons to act for him by proxy, SECTION 9, Vote or Consent of Shareholders, Directors shall, except as otherwise required by law, be elected by a plurality of the votes cast at a meeting of shareholders by the holders of shares entitled to vote in the election. Whenever any corporate action, other than the election of directors, is to be taken by vote of the shareholders, it shall, except as otherwise required by law, be authorized by a majority of the votes cast at a meeting of shareholders by the holders of shares entitled to vote thereon. Whenever shareholders are required or permitted to take any action by vote, such action may be taken without a meeting on written consent, setting forth the action so taken, signed by the holders of all outstanding shares
entitled to vote thereon. Written consent thus given by the holders of all outstanding shares entitled to vote shall have the same effect as a unanimous vote of shareholders.

 



 

ARTICLE II BOARD OF DIRECTORS SECTION 1. Power of Board and Qualification of Directors. The business of the Corporation shall be managed by the Board of Direclors. Each director shall be at leas! twenty-one years of age. SECTION 2. Number of Directors. The number of directors constituting the entire Board of Directors shall be the number, not less than three, fixed from time to time by a majority of the tola) number of directors which the Corporation would have, prior to any increase or decrease, if there were no vacancies. Until otherwise fixed by the directors, the number of directors constituting the entire Board shall be five. SECTION 3. Election and Term of Directors. At each annual meeting of shareholders, directors shall be elected to bold office until the next annual meeting and until their successors have been elected and qualified. SECTION 4. Quorum of Directors. One-third of the entire Board of Directors shall contilute a quorum for the transaction of business. SECTION 5. Meetings of the Board. An annual meeting of the Board of Directors shall be held in each year promptly after the annual meeting of shareholders. Regular meetings of the Board shall be held at such times as may be fixed by the Board. Special meetings of the Board may be held at any time upon the call of the President, the Secretary or any two directors. Meetings of the Board of Directors shall be held at
such places as may be fixed by the Board for annual and regular meetings and in the notice of meeting for special meetings. If no place is so fixed, meetings of the Board shall be held at the office of the Corporation in Rochester, Monroe County, New York.

 



 

5 Any action required or permitted to be taken by the Board or any committee thereof may be taken without a meeting if all members of the Board or the committee consent in writing to the adoption of a resolution authorizing the action. The resolution and the written consents thereto by the members of the Board or committee shall be filed with the minutes of the proceedings of the Board or committee. Any one or more members of the Board of Directors or any committee thereof may participate in a meeting of such Board or committee by means of a conference telephone or similar communications equipment allowing all persons participating in the meeting to hear each other at the same time. Participation by such means shall constitute presence in person at a meeting. No notice need be given of annual or regular meetings of Ihe Board of Directors. Nolice of each special meeting of the Board shall be given to each director either by mail two days prior to the meeting or by telegram, written message or orally to the director one day prior to the meeting. Notice of a meeting of the Board of Directors need not be given to any director who submits a signed waiver of nolice whether before or after the meeting, or who attends the meeting without protesting, prior thereto or at its commencement, the lack of notice to him. A notice, or waiver of notice, need not specify the purpose of any meeting of the
Board of Directors. A majority of the directors present, whether or not a quorum is present, may adjourn any meeting to another time and place.

 



 

6 SECTION 6. Newly Created Directorships and Vacancies, Newly created directorships resulting from an increase in (he number of directors and vacancies occurring in the Board of Directors for any reason except the removal of directors by shareholders may be filled by vole of a majority of the directors then in office, although less than a quorum exists. Vacancies occurring as a result of the removal of directors by shareholders shall be filled by the shareholders. A director elected to fill a vacancy, unless elected by the shareholders, shall hold office until the next meeting of shareholders at which the election of directors is in the regular order of business, and until his successor has been elected and qualified. SECTION 7. Indemnification. Any person made, or threatened to be made, a party to any action or proceeding whether civil or criminal, by reason of the fact thai he, his testator or in-teslale. is or was a director or officer of the Corporation or serves or served any other corporation in any capacity at iho request of the Corporation shall be indemnified by the Corporation, and the Corporation may advance his related expenses, to the full exlenl permitted by law. For purposes of this SECTION 7, the Corporation may consider the term “Corporation” to include any corporation which has merged or consolidated inlo the Corporation or of which the Corporation has acquired all or substantially all the
assets in a transaction requiring approval by the shareholders of the corporation whose assets were acquired. The foregoing provisions of this SECTION 7 shall apply in respect of all alleged or actual causes of action accrued before. on or after September 1, 1963, except that, as to any such cause of action which accrued before such date, the Corporation may provide, and any person concerned shall be entitled to, idemni-fication under and pursuant to any by-law or provision of the certificate of incorporation of the Corporation, statutory provision. or principle of common law, in effect prior to such date, all to the extent permitted by law.

 



 

7 ARTICLE III OFFICERS SECTION 1. Officers. The Board of Directors, as soon as may be practicable after the annual election of directors, shall elect a President, a Secretary and a Treasurer, and from time to time may elect or appoint such other officers as it may determine, Any two or more offices may be held by the same person, except that the same person may not hold the offices of President and Secretary, unless all of the stock of the Corporation is owned by one person. SECTION 2. Term of Office and Removal. Each officer shall hold office for the term for which he is elected or appointed, and until his successor has been elected or appointed and qualified. Unless otherwise provided in the resolution of the Board of Directors electing or appointing an officer, his term of office shall extend to and expire al the meeting of the Board following the next annual meeting of shareholders. Any officer may be removed by the Board, with or without cause, at any time. SECTION 3. Powers and Duties, The officers of the Corporation shall have such authority and perform such duties in the management of the Corporation, as may be prescribed by the Board of Directors and, to the extent not so prescribed, they shall have such authority and perform such duties in the management of the Corporation, subject to the control of the Board, as generally pertain to their respective offices. Securities of other
corporations held by the Corporation may be voted by any officer designated by the Board and, in the absence of any such designation, by the President, and Vice-President, the Secretary or the Treasurer. The Board may require any officer, ageni or employee to give security for the faithful performance of his duties.

 



 

8 SECTION 4. Books and Records. The Board of Directors may determine whether and to what extent and at what times and places and under what conditions and regulations any accounts, books, records or other documents of the Corporation shall be open to inspection, and no creditor, security holder or other person shall have any right to inspect any accounts, books, records or other documents of the Corporation as except as conferred by statute or as so authorized by the Board. SECTION 5. Checks, Notes, etc. All checks and drafts on, and withdrawals from, the Corporation’s accounts with banks or other financial institutions, and all bills of exchange, notes and other instruments for the payment of money, drawn, made, indorsed, or accepted by the Corporation, shall be signed on its behalf by the person or persons thereunto authorized by, or pursuant to resolution of, the Board of Directors. ARTICLE IV FORMS OF CERTIFICATES SECTION 1, Forms of Share Certificates. The shares of the Corporation shall be represented by certificates, in such forms as the Board of Directors may prescribe, signed by the Chairman or a Vice-Chairman of the Board or the President or a Vice-President and the Secretary or an Assistant Secretary or the Treasurer or an Assistant Treasurer, and may be sealed with the seal of the Corporation or a facsimile thereof. The signatures of the officers upon a certificate
may be facsimiles if the certificate is countersigned by a transfer agent or registered by a registrar other than the Corporation or its employee. In case any officer who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer before such certificate is issued, it may be issued by the Corporation with the same effect as if he were such officer at the date of issue.

 



 

9 ARTICLE V OTMER MATTERS SECTION 1. Corporate Seal, The Board of Directors may adopt a corporate seal, alter such seal at pleasure, and , authorize it to be used by causing it or a facsimile to be affixed or impressed or reproduced in any other manner. SECTION 2. Fiscal Year. The fiscal year of the Corporation shall be the calendar year or such other period as may be fixed by the Board of Directors. SECTION 3. Amendments. By-laws of the Corporation may be adopted, amended or repealed by vote of the holders of the shares at the time entitled to vote in the election of any directors, By-laws may also be adopted, amended or repealed by the Board of Directors, bul any by-law adopted by the Board may be amended or repealed by the shareholders entitled to vote thereon as hereinabove provided.

 



Exhibit 3.2.13

EXHIBIT B lSetK Exl BYLAWS OF LASER EDIT, INC., a California corporation ARTICLE I — OFFICES Section 1. The principal executive office of Laser Edit, Inc. (the “Corporation”) shall be at such place inside or outside the State of California as the Board of Directors may determine from time to time. Section 2. The Corporation may also have offices at such other places as the Board of Directors may from time to time designate, or as the business of the Corporation may require. ARTICLE II — SHAREHOLDERS’ MEETINGS Section 1. Annual Meetings. The annual meeting of the shareholders of me Corporation for the election of directors to succeed those whose terms expire and for the transaction of such other business as may properly come before the meeting shall be held at such place and at such time as may be fixed from time to time by the Board of Directors and stated in the notice of the meeting. If the annual meeting of the shareholders be not held as herein prescribed, the election of directors may be held at any meeting thereafter called pursuant to these Bylaws. Section 2. Special Meetings. Special meetings of the shareholders, for any purpose whatsoever, unless otherwise prescribed by statute, may be called at any time by the Chairman of the Board, the President, or by the Board of Directors, or by one or more shareholders holding not less than ten percent (10%) of the
voting power of the Corporation Section 3. Place. All meetings of the shareholders shall be at anyplace within or without the State of California designated by the Board of Directors or by written consent of all the persons entitled to vote thereat, given either before or after the meeting. In the absence of any such designation, shareholders’ meetings shall be held at the principal executive office of me Corporation. Section 4. Notice. Notice of meetings of the shareholders of the Corporation shall be given in writing to each shareholder entitled to vote, either personally or by first-class mail (unless the Corporation has 500 or more shareholders determined as provided by the California Corporations Code on the record date for the meeting, in which case notice may be sent by third-class mail) or other means of written communication, charges prepaid, addressed to the shareholder at his address appearing on the books of the Corporation or given by the shareholder to the Corporation for the purpose of notice. Notice of any such meeting of shareholders shall be sent to each shareholder entitled thereto not less than ten (10) (or, if sent by third-class mail, thirty (30)) nor more than sixty (60) days before the meeting. Said notice shall state the place, date and hour of the

 



 

meeting and, (1) in the case of special meetings, the general nature of the business to be transacted, and no other business may be transacted, or (2) in the case of annual meetings, those matters which the Board of Directors, at the time of the mailing of the notice, intends to present for action by the shareholders, but subject to Section 601(f) of the California Corporations Code any proper matter may be presented at the meeting for shareholder action, and (3) in the case of any meeting at which directors are to be elected, the names of the nominees intended at the time of the mailing of the notice to be presented by management for election. Sections. Adjourned Meetings. Any shareholders’ meeting may be adjourned from time to time by the vote of the holders of a majority of the voting shares present at the meeting either in person or by proxy. Notice of any adjourned meeting need not be given unless a meeting is adjourned for forty-five (45) days or more from the date set for the original meeting. Section 6. Quorum. The presence in person or by proxy of the persons entitled to vote a majority of the shares entitled to vote at any meeting constitutes a quorum for the transaction of business. The shareholders present at a duly called or held meeting at which a quorum is present may continue to do business until adjournment, notwithstanding the withdrawal of enough shareholders to leave less than a
quorum, if any action taken (other than adjournment) is approved by at least a majority of the shares required to constitute a quorum. In the absence of a quorum, any meeting of shareholders may be adjourned from time to time by the vote of a majority of the shares, the holders of which are either present in person or represented by proxy thereat, but no other business may be transacted, except as provided above. Section 7. Shareholder Action bv Written Consent. Any action which may be taken at any meeting of shareholders may be taken without a meeting and without prior notice, if a consent in writing, setting forth the action so taken, shall be signed by the holders of outstanding shares having not less than the minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote thereon were present and voted; provided, however, that (1) unless the consents of all shareholders entitled to vote have been solicited in writing, notice of any shareholder approval without a meeting by less than unanimous written consent shall be given as required by the California Corporations Code, and (2) directors may not be elected by written consent except by unanimous written consent of all shares entitled to vote for the election of directors. Any written consent may be revoked by a writing received by the Secretary of the Corporation prior to the time
that written consents of the number of shares required to authorize the proposed action have been filed with the Secretary. Section 8. Waiver of Notice. The transactions of any meeting of shareholders, however called and noticed, and whenever held, shall be as valid as though had at a meeting duly held after regular call and notice, if a quorum be present either in person or by proxy, and if, either before or after the meeting, each of the persons entitled to vote, not present in person or by proxy, signs a written waiver of notice, or a consent to the holding of the meeting, or an approval of the minutes thereof. AU such waivers, consents, or approvals shall be filed with the corporate records or made a part of the minutes of the meeting. S512W6.I 2

 



 

Section 9 Voting. The voting at all meetings of shareholders need not be by ballot, but any qualified shareholder before the voting begins may demand a stock vote whereupon such stock vote shall be taken by ballot, each of which shall state the name of ihe shareholder voting and the number of shares voted by such shareholder, and if such ballot be cast by a proxy, it shall also state the name of such proxy. At any meeting of the shareholders, every shareholder having the right to vote shall be entitled to vote in person, or by proxy appointed in a writing subscribed by such shareholder and bearing a date not more than eleven months prior to said meeting, unless the writing states that it is irrevocable and satisfies Section 705(e) of the California Corporations Code, in which event it is irrevocable for the period specified in said writing and said Section 705(e). Section 10. Record Dates, hi the event the Board of Directors fixes a day for the determination of shareholders of record entitled to vote as provided in Section 1 of Article V of these Bylaws, then, subject to the provisions of the General Corporation Law of the State of California, only persons in whose name shares entitled to vote stand on the stock records of the Corporation at the close of business on such day shall be entitled to vote. If no record date is fixed: The record date for determining shareholders entitled to notice of or to vote at a meeting
of shareholders shall be at the close of business on the business day next preceding the day notice is given or, if notice is waived, at the close of business on the business day next preceding the day on which the meeting is held; The record date for determining shareholders entitled to give consent to corporate action in writing without a meeting, when no prior action by the Board of Directors is necessary, shall be the day on which the first written consent is given; and The record date for determining shareholders for any other purpose shall be at the close of business on the day on which the Board of Directors adopts the resolution relating thereto, or the 60th day prior to the date of such other action, whichever is later. A determination of shareholders of record entitled to notice of or to vote at a meeting of shareholders shall apply to any adjournment of the meeting unless the Board of Directors fixes a new record date for the adjourned meeting, but the Board of Directors shall fix a new record date if the meeting is adjourned for more than forty-five (45) days. Section 11. Cumulative Voting for Election of Directors. Provided the candidate’s name has been placed in nomination prior to the voting and one or more shareholders has given notice at the meeting prior to the voting of the shareholder’s intent to cumulate the shareholder’s votes, every shareholder entitled to vote at any election for directors shall
have the right to cumulate such shareholder’s votes and give one candidate a number of votes equal to the number of directors to be elected multiplied by the number of votes to which the shareholder’s shares are normally entitled, or distribute the shareholder’s votes on the same principle among as many candidates as the S5L2396.1

 



 

shareholder shall think fit. The candidates receiving the highest number of votes f *e f. entitled to be voted for Ihem up to the number of directors to be elected by such shares are elected. ARTICLE III — pnARH OF DIRECTORS Section 1 Powers. Subject to any limitations in the Articles of Incorporation or these Bylaws and to any provision of the California Corporations Code requiring shareholder authorization or approval for a particular action, die business and affairs of the Corporation shdl be managed and all corporate powers shall be exercised by, or under the direction of, the Board of Directors The Board of Directors may delegate the management of the day-to-day operation of the business of the Corporation to a management company or other person provided that the business and affairs of the Corporation shall be managed and all corporate powers shall be exercised, under the ultimate direction of the Board of Directors. Section 2. Number. Tenure and Qualifications. Except as set forth herein, the authorized number of directors of the Corporation shall be not less than three (3) and not more than ten (10), until changed as authorized by this Section 2, except as set forth herein. The exact number of directors of the Corporation within the range set forth in the preceding sentence may be changed from time to time by a resolution duly adopted by the Board of Directors but shall initially be one
(1) if there is only one (1) shareholder of the Corporation, two (2) if there are only two (2) shareholders of the Corporation, and three (3) if there are three (3) or more shareholders of the Corporation. Directors need not be shareholders of the corporation. No reduction of the authorized number of directors shall have the effect of removing any director before his or her term of office expires. Directors shall hold office until the next annual meeting of shareholders and until their respective successors are elected. If any such annual meeting is not held, or the directors are not elected thereat, the directors maybe elected at any special meeting of shareholders held for that purpose. Section 3. Regular Meetings. A regular annual meeting of the Board of Directors shall be held without other notice than this Bylaw immediately after, and at the same place as, the annual meeting of shareholders. The Board of Directors may provide for other regular meetings from time to time by resolution. Section 4. Special Meetings. Special meetings of the Board of Directors may be called at any time by the Chairman of the Board, or the President or any Vice President, or the Secretary or any two directors. Written notice of the time and place of all special meetings of the Board of Directors shall be delivered personally or by telephone, including a voice messaging system or other system or technology designed to record and
communicate messages, telegraph, facsimile, electronic mail or other electronic means to each director at least forty-eight (48) hours before the meeting, or sent to each director by first-class mail, postage prepaid, at least four (4) days before the meeting. Such notice need not specify the purpose of the meeting. Notice of any meeting of the Board of Directors need not be given to any director who signs a waiver of notice, SS12396.1 4

 



 

whether before or after the meeting, or who attends the meeting without protesting prior thereto or at its commencement, the lack of notice to such director. Section 5. Place of Meetings. Meetings of the Board of Directors may be held at any place within or without the State of California, which has been designated in the notice, or if not stated in the notice or there is no notice, the principal executive office of the Corporation or as designated by the resolution duly adopted by the Board of Directors. Section 6. Participation bv Telephone. Members of the Board of Directors may participate in a meeting through use of conference telephone, electronic video screen communication, or other communications equipment. Participation in a meeting through use oi conference telephone constitutes presence in person at the meeting as long as all members participating in such meeting can hear one another. Participation in a meeting through the use of electronic video screen communication or other communications equipment (other than conference telephone) constitutes presence in person at that meeting if all of the following apply, (a) each member participating in the meeting can communicate with all of the other members concurrently, (b) each member is provided the means of participating in all matters before the Board of Directors, including, without limitation, the capacity to propose, or to interpose an
objection to, a specific action to be taken by the Corporation, and (c) the Corporation adopts and implements some means of verifying that (i) a person participating in the meeting is a director or other person entitled to participate in the Board of Directors meeting, and (ii) all actions of, or votes by, the Board of Directors are taken or cast only by the directors and not be persons who are not directors. Section 7. Quorum. A majority of the Board of Directors shall constitute a quorum at all meetings. Li the absence of a quorum a majority of the directors present may adjourn any meeting to another time and place. If ameetingis adjourned for more than 24 hours, notice of any adjournment to another time or place shall be given prior to the time of the reconvened meeting to the directors who were not present at the time of adjournment. Section 8. Action at Meeting. Every act or decision done or made by a majority of the directors present at a meeting duly held at which a quorum is present is the act of the Board of Directors. A meeting at which a quorum is initially present may continue to transact business notwithstanding the withdrawal of directors, if any action taken is approved by at least a majority of the required quorum for such meeting. Section 9. Waiver of Notice. The transactions of any meeting of the Board of Directors, however called and noticed or wherever held, are as valid as though had at a
meeting duly held after regular call and notice if a quorum is present and if, either before or after the meeting, each of the directors not present signs a written waiver of notice, a consent to holding the meeting, or an approval of the minutes thereof. All such waivers, consents and approvals shall be filed with the corporate records or made a part of the minutes of the meeting. Section 10. Action Without Meeting. Any action required or permitted to be taken by the Board of Directors may be taken without a meeting, if all members of the Board of Directors individually or collectively consent in writing to such actioa Such written consent or consents shall s»m%.i

 



 

be filed with the minutes of the proceedings of the Board of Directors. Such action by written consent shall have the same force and effect as a unanimous vote of such directors. Section 11. Removal. The Board of Directors may declare vacant the office of a director who has been declared of unsound mind by an order of court or who has been convicted ot a felony. The entire Board of Directors or any individual director maybe removed from office without cause by a vote of shareholders holding amajority of the outstanding shares entitled to vote at an election of directors; provided, however, that unless the entire Board of Directors is removed, no individual director may be removed when the votes cast against removal, or not consenting m writing to such removal, would be sufficient to elect such director if voted cumulative y at an election at which the same total number of votes cast were cast (or, if such action is taken by written consent, all shares entitled to vote were voted) and the entire number of directors authorized at the time of the director’s most recent election were then being elected. In the event an office of a director is so declared vacant or in case the Board of Directors or any one or more directors be so removed, new directors may be elected at the same meeting. Section 12. Resignations. Any director may resign effective upon giving written notice to the Chairman of the Board, the
President, the Secretary or the Board of Directors of the Corporation, unless the notice specifies a later time for the effectiveness of such resignation. It the resignation is effective at a future time, a successor may be elected to take office when the resignation becomes effective. Section 13. Vacancies. Except for a vacancy created by the removal of adirector, all vacancies in the Board of Directors, whether caused by resignation, death or otherwise, may be filled by a majority of the remaining directors or, if the number of directors then in office is less than a quorum, by (a) the unanimous written consent of the directors then m office, (b) the affirmative vote of a majority of the directors then in office at a meeting held pursuant to notice or waivers of notice complying with California Corporations Code Section 307, or (c) a sole remaining director, and each director so elected shall hold office until his successor is elected at an annual, regular or special meeting of the shareholders. Vacancies created by the removal of a director may be filled only by approval of the shareholders. The shareholders may elect a director at any time to fill any vacancy not filled by the directors. Any such election by written consent requires the consent oi a majority of the outstanding shares entitled to vote. Section 14. Compensation. No stated salary shall be paid directors, as such, for their services, but, by resolution of the
Board of Directors, a fixed sum and expenses of attendance, if any, may be allowed for attendance at each regular or special meeting of such Board; provided that nothing herein contained shall be construed to preclude any director from serving the Corporation in any other capacity and receiving compensation therefor. Members of special or standing committees may be allowed like compensation for attending committee meetings. S512396.1 o

 



 

Section 15. Committees. The Board of Directors may, by resolution adopted by a majority of the authorized number of directors, designate one or more committees, each consisting of two or more directors, to serve at the pleasure of the Board of Directors. The Board of Directors may designate one or more directors as alternate members of any committee, who may replace any absent member at any meeting of the committee. The appointment of members or alternate members of a committee requires the vote of a majority of the authorized number of directors. Any such committee, to the extent provided in the resolution of the Board of Directors, shall have all the authority of the Board of Directors in the management of the business and affairs of the Corporation except with respect to (a) the approval of any action requiring shareholders* approval or approval of the outstanding shares, (b) the filling of vacancies on the Board of Directors or any committee, (c) the fixing of compensation of directors for serving on the Board of Directors or any committee, (d) the adoption, amendment or repeal of Bylaws, (e) the amendment or repeal of any resolution of the Board of Directors which by its express terms is not so amendable or repealable, (f) a distribution to shareholders, except at a rate or in a periodic amount or within a price range determined by the Board of Directors, and (g) the appointment of
other committees of the Board ot Directors or the members thereof. ARTICLE IV — OFFICERS Section 1. Number and Term. The officers of the Corporation shall be a Chairman of the Board or a President, or both, a Secretary and a Chief Financial Officer, all of which shall be chosen by the Board of Directors. In addition, the Board of Directors may appoint such other officers as may be deemed expedient for the proper conduct of the business of the Corporation, each of whom shall have such authority and perform such duties as the Board of Directors may from time to time determine. The officers to be appointed by the Board of Directors shall be chosen annually at the regular meeting of the Board of Directors held after the annual meeting of shareholders and shall serve at the pleasure of the Board of Directors. If officers are not chosen at such meeting of the Board of Directors, they shall be chosen as soon thereafter as shall be convenient. Each officer shall hold office until his successor shall have been duly chosen or until his removal or resignation. Section 2. Inability to Act. In the case of absence or inability to act of any officer of the Corporation and of any person herein authorized to act in his place, the Board of Directors may from time to time delegate the powers or duties of such officer to any other officer, or any director or other person whom it may select. Section 3. Removal and
Resignation. Any officer chosen by the Board of Directors may be removed at any time, with or without cause, by the affirmative vote of a majority of all the members of the Board of Directors, Any officer chosen by the Board of Directors may resign at any time by giving written notice of said resignation to the Corporation. Unless a different time is specified therein, such resignation shall be effective upon its receipt by the Chairman of the Board, the President, the Secretary or the Board of Directors. S5123%1

 



 

Section 4. Vacancies. A vacancy in any office because of any cause may be filled by the Board of Directors for the unexpired portion of the term. Section 5. Chairman of the Board. The Board of Directors shall appoint one of its members to be the Chairman to serve at the pleasure of the Board of Directors. If appointed, the Chairman shall preside at all meetings of the Board of Directors. Section 6. President. The President shall be the general manager and chief executive officer of the Corporation, subject to the control of the Board of Directors, and as such shall preside at all meetings of shareholders, shall have general supervision of the affairs of the Corporation, shall sign or countersign or authorize another officer to sign all certificates, contracts and other instruments of the Corporation as authorized by the Board of Directors, shall make reports to the Board of Directors and shareholders, and shall perform all such other duties as are incident to such office or are properly required by the Board of Directors. Section 7. Vice President. In the absence of the President, or in the event of such officer’s death, disability or refusal to act, the Vice President, or in the event there be more than one Vice President, the Vice Presidents in the order designated at the time of their selection, or in the absence of such designation, then in the order of their selection, shall perform the duties of President, and when so
acting, shall have all the powers and be subject to all restrictions upon the President. Each Vice President shall have such powers and discharge such duties as maybe assigned from time to time by the President or by the Board of Directors. Section 8. Secretary. The Secretary shall see that notices for all meetings are given in accordance with the provisions of these Bylaws and as required by law, shall keep minutes of all meetings, shall have charge of the seal and the corporate books, and shall make such reports and perform such other duties as are incident to such office, or as are properly required by the President or by the Board of Directors. The Assistant Secretary or the Assistant Secretaries, in the order of their seniority, shall, in the absence or disability of the Secretary, or in the event of such officer’s refusal to act, perform the duties and exercise the powers and discharge such duties as may be assigned from time to time by the President or by the Board of Directors. Section 9. Chief Financial Officer. The Chief Financial Officer may also be designated by the alternate title of “Treasurer.” The Chief Financial Officer shall have the custody of all moneys and securities of the Corporation and shall keep regular books of account. Such officer shall disburse funds of me Corporation in payment of the just demands against the Corporation, or as may be ordered by the Board of Directors, taking proper
vouchers for such disbursements, and shall render to the Board of Directors from time to time as may be required of such officer, an account of all transactions as Chief Financial Officer and of the financial condition of the Corporation. Such officer shall perform all duties incident to such office or that are properly required by the President or by the Board of Directors. If required by the Board of Directors, the Chief Financial Officer shall give the corporation a bond (which shall be renewed every six years) in such sum and with such surety or sureties as shall be satisfactory to the Board of Directors for the faithful performance of the duties of his office and for the restoration to the corporation, m case of S512396.1

 



 

his death resignation, retirement or removal from office, of all books, papers, vouchers, money and other property of whatever kind in his possession or under his control belonging to the corporation The Assistant Treasurer or the Assistant Treasurers, in the order of their seniority, shall in the absence or disability of the Chief Financial Officer, or in the event of such officer’s refusal to act, perform the duties and exercise the powers of the Chief Financial Officer, and shall have such powers and discharge such duties as may be assigned from time to time by the President or by the Board of Directors. Section 10. Salaries. The salaries of the officers shall be fixed from time to time by the Board of Directors and no officer shall be prevented from receiving such salary by reason of the fact that such officer is also a director of the Corporation. Section 11. Officers Holding More Than One Office. Any two or more offices may be held by the same person, but no officer shall execute, acknowledge or verify any instrument in more than one capacity. Section 12. Approval of Loan to Officers. The Corporation may, upon the approval of the Board of Directors alone, make loans or money or property to, or guarantee the obligations of, any officer of the Corporation or its parent or subsidiary, whether or not a director, or adopt an employee benefit plan or plans authorizing such loans or guaranties provided that (l) the
Board of Directors determines that such a loan or guaranty or plan may reasonably be expected to benefit the Corporation, (ii) the Corporation has outstanding shares held of record by 100 or more persons (determined as provided in Section 605 of the California Corporations Code) on the date of approval by the Board of Directors, and (iii) the approval of the Board of Directors is by a vote sufficient without counting the vote of any interested director or directors. ARTICLE V — MISCELLANEOUS Section 1. Record Date and Closing of Stock Books. The Board of Directors may fix a time in the future as a record date for the determination of the shareholders entitled to notice of and to vote at any meeting of shareholders or entitled to receive payment of any dividend or distribution, or any allotment of rights, or to exercise rights in respect to any other lawful action The record date so fixed shall not be more than sixty nor less than ten days prior to the date of the meeting or event for the purposes of which it is fixed. When a record date is so fixed, only shareholders of record at the close of business on that date are entitled to notice of and to vote at the meeting or to receive the dividend, distribution, or allotment of rights, or to exercise the rights, as the case may be, notwithstanding any transfer of any shares on the books of the Corporation after the record date. The Board of Directors may close the
books of the Corporation against transfers of shares during the whole or any part of a period of not more than sixty days prior to the date of a shareholders’ meeting, the date when the right to any dividend, distribution, or allotment of rights vests, or the effective date of any change, conversion or exchange of shares. S512396.1

 



 

Sectionl Stock Certificates. Certificates of stock shall be issued in numerical order and each shareholder shall be entitled to a certificate signed k, the Sor the Chairman of the Board or the President or a Vice Present, and fee Chief F cal Officer or the Secretary or an Assistant Secretary, certifying to the number of shares owned by such shareholder. Any or all of the signatures on the certificate may be fecstmne. “P presentment for registration of transfer in the stock transfer book of the Corporation, the registered owner shall be treated as the person exclusively entitled to vote, to receive not ™ otherwise to exercise all the rights and powers of an owner, except as expressly provided otherwise by the laws of the State of California. Section 3. Representation of Shares in Other Corporations. Shares of other corporations standing in the name of this Corporation maybe voted or represented and all madente thereto may be exercised on behalf of the Corporation by the Chairman of the Board, President or the Vice President and the Chief Financial Officer or the Secretary or an Assistant Secretary. Section 4. Fiscal Year. The fiscal year of the Corporation shall end on December 31 of each year. Section 5. Annual Reports. The Annual Report to shareholders, described in the California Corporations Code, is expressly waived and dispensed with. Section 6. Amendments. Bylaws may be adopted, amended, or
repealed by the vote or the written consent of shareholders entitled to exercise a majority of the voting power of the Corporation. Subject to the right of shareholders to adopt, amend, or repeal Bylaws Bylaws maybe adopted, amended, or repealed by the Board of Directors, except that a Bylaw amendment thereof changing the authorized number of directors may be adopted by the Board of Directors only if diese Bylaws permit an indefinite number of directors and the Bylaw or amendment thereof adopted by the Board of Directors changes the authorized number of directors within the limits specified in these Bylaws. Section 7. Indemnification nf Directors and Officers. The Corporation shall, to the maximum extent and in the manner permitted by the California Corporations Code, indemnify each of its directors and officers against expenses (as defined in Section 317(a) of the California Corporations Code), judgments, fines, settlements, and other amounts actually and reasonably incurred in connection with any proceeding (as defined in Section 317(a) of the California Corporations Code), arising by reason of the fact that such person is or was an agent of the Corporation. For purposes of this Article V, a “director” or “officer” of the Corporation includes any person (i) who is or was a director or officer of the Corporation, (ii) who is or was serving at the request of the Corporation as a director or
officer of another Corporation, partnership, joint venture, trust or other enterprise, or (iii) who was a director or officer of a Corporation which was a predecessor Corporation of the Corporation or of another enterprise at the request of such predecessor Corporation. Section 8 Indemnification of Others. The Corporation shall have the power, to the extent and in the manner permitted by the California Corporations Code, to indemnify each of its employees and agents (other than directors and officers) against expenses (as defined in Section S5l239b.1

 



 

117(a) of the California Corporations Code), judgments, fines, setUement and oflier amounts actually and reasonably incurred in connection with any proceeding (as defined in Section 317(a) o u CaHfornia Corporations Code), arising by reason of the fact that such person of the Corporation. For purposes of this Article V, an “employee” or “agent of the Corporation (other than a director or officer) includes any person (i) who is or was an employee or agent of me Corporation, (ii) who is or was serving at the request of the Corporation as an employee or agent of another Corporation, partnership, joint venture, trust or other enterpnse or (ni) who was an employee or agent of a Corporation which was a predecessor Corporation of the Corporation or of another enterprise at the request of such predecessor Corporation.

 



Exhibit 3.2.14

EXHIBIT B lSetK E> BY-LAWS OF LASER-PACIFIC MEDIA CORPORATION ARTICLE I STOCKHOLDERS SECTION 1.1 Annual Meetings. An annual meeting of stockholders shall be held for the election of directors at such date, time, and place either within or without the State of Delaware as may be designated by the Board of Directors from time to time. Any other proper business may be transacted at the annual meeting. SECTION 1.2 Special Meetings. Special meetings of stockholders may be called at any time by the Chairman of the Board, if any, the Vice Chairman of the Board, if any, the President or the Board of Directors, to be held at such date, time, and place either within or without the State of Delaware as may be stated in the notice of the meeting. SECTION 1.3 Notice of Meetings. Whenever stockholders are required or permitted to take any action at a meeting, a written notice of the meeting shall be given which shall state the place, date and hour of the meeting, and, in the case of a special meeting, the purpose or purposes for which the meeting is called. Unless otherwise provided by law, the written notice of any meeting shall be given not fewer than ten nor more than sixty days before the date of the meeting to each stockholder entitled to vote at such meeting. If mailed, such notice shall be deemed to be given when deposited in the United States mail, postage prepaid,
directed to the stockholder at such stockholder’s address as it appears on the records of the Corporation. SECTION 1.4 Adjournments. Any meeting of stockholders, annual or special, may adjourn from time to time to reconvene at the same or some other place, and notice need not be given of any such adjourned meeting if the time and place thereof are announced at the meeting at which the adjournment is taken. At the adjourned meeting the Corporation may transact any business which might have been transacted at the original meeting. If the adjournment is for more than thirty days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record entided to vote at the meeting. SECTION 1,5 Quorum. At each meeting of stockholders, except where otherwise provided by law or the certificate of incorporation or these by-laws, the holders of a majority of the outstanding shares of each class of stock entitled to vote at the meeting, present in person or represented by proxy, shall constitute a quorum. For purposes of the foregoing, two or more classes or series of stock shall be considered a single class if the holders thereof are entided to vote together as a single class at the meeting. In the absence of a quorum, the stockholders so present may, by majority vote, adjourn the meeting from time to time in the
manner provided by Section 1.4 of these by-laws until a quorum shall attend. Shares of its own capital stock belonging on the record date for the meeting to the Corporation or to another corporation, if a majority of the shares entitled to vote in the election of directors of such other corporation is held, directly or indirectly, by the Corporation, shall neither be entitled to vote nor be counted for quorum purposes; provided, however, that the foregoing shall not limit the right of the Corporation to vote stock, including but not limited to its own stock, held by it in fiduciary

 



 

capacity. SECTION 1.6 Organization. Meetings of stockholders shall be presided over by the Chairman of the Board, if any, or in the absence of the Chairman of the Board by the Vice Chairman of the Board by the President, or in the absence of the President by a Vice President, or in the absence of the foregoing persons by a chairman designated by the Board of Directors, or in the absence of such designation by a chairman chosen at the meeting. The Secretary shall act as secretary of the meeting, or in the absence of the Secretary by an Assistant Secretary, or in their absence the chairman of the meeting may appoint any person to act as secretary of the meeting. SECTION 1.7 Voting: Proxies. Unless otherwise provided in the certificate of incorporation, each stockholder entitled to vote at any meeting of stockholders shall be entitled to one vote for each share of stock held by such stockholder which has voting power upon the matter in question. Each stockholder entitled to vote at a meeting of stockholders or to express consent or dissent to corporate action in writing without a meeting may authorize another person or persons to act for such stockholder by proxy, but no such proxy shall be voted or acted upon after three years from its date, unless the proxy provides for a longer period. A duly executed proxy shall be irrevocable if it states that it is irrevocable and if, and only as long as, it is coupled
with an interest sufficient in law to support an irrevocable power. A stockholder may revoke any proxy that is not irrevocable by attending the meeting and voting in person or by filing an instrument in writing revoking the proxy or another duly executed proxy bearing a later date with the Secretary of the Corporation. Voting at meetings of stockholders need not be by written ballot and need not be conducted by inspectors unless the holders of a majority of the outstanding shares of all classes of stock entitled to vote thereon present in person or by proxy at such meeting shall so determine. At all meetings of stockholders for the election of directors a plurality of the votes cast shall be sufficient to elect. With respect to other matters, unless otherwise provided by law or by the certificate of incorporation or these by-laws, the affirmative vote of the holders of a majority of the shares of all classes of stock present in person or represented by proxy at the meeting and entitled to vote on the subject matter shall be the act of the stockholders. Where a separate vote by class is required, the affirmative vote of the holders of a majority of the snares of each class present in person or represented by proxy at the meeting shall be the act of such class, except as otherwise provided by law or by the certificate of incorporation or these by-laws. SECTION 1.8. Fixing Date for Determination of Stockholders of Record. In
order that the Corporation may determine the stockholders entitled to notice of or to vote at any meeting of stockholders or any adjournment thereof, or to express consent to corporate action in writing without a meeting, or entitled to receive payment of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any lawful action, the Board of Directors may fix, in advance, a record date, which shall be not more than sixty nor fewer than ten days before the date of such meeting, nor more than sixty days prior to any other action. If no record date is fixed: (1) the record date for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day on which the meeting is held; (2) the record date for determining stockholders entitled to express consent to corporate action in writing without a meeting, when no prior action by the Board is necessary, shall be the day on which the first written consent is expressed; and (3) the record date for determining stockholders for any other purpose shall be at the close of business on the day on which the Board adopts the resolution relating thereto. A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any
adjournment of the meeting; provided, however, that the Board may fix a new record date for the adjourned meeting. SECTION 1.9 List of Stockholders Entitled to Vote. The Secretary shall prepare and

 



 

make, at least ten days before every meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the address of each stockholder and the number of shares registered in the name of each stockholder. Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a period of at least ten days prior to the meeting, either at a place within the city where the meeting is to be held, which place shall be specified in the notice of the meeting, or, if not so specified, at the place where the meeting is to be held. The list shall also be produced and kept at the time and place of the meeting during the whole time thereof and may be inspected by any stockholder who is present. SECTION 1.10, Consent of Stockholders in TJeu of Meetine. Unless otherwise provided in the certificate of incorporation, any action required by law to be taken at any annual or special meeting of stockholders of the Corporation, or any action which may be taken at any annual or special meeting of such stockholders, may be taken without a meeting, without prior notice and without a vote, if a consent in writing, setting forth the action so taken, shall be signed by the holders of all outstanding shares entitled to vote thereon. ARTICLE II BOARD OF DIRECTORS SECTION 2.1 Powers: Number:
Qualifications. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors, except as may be otherwise provided by law or in the certificate of incorporation. The number of Directors shall be one unless a greater number is determined from time to time by the stockholders. Directors need not be stockholders. SECTION 2.2 Election: Term of Office: Resignation: Removal: Vacancies. Each director shall hold office until the annual meeting of stockholders next succeeding his election and until his successor is elected and qualified or until his earlier resignation or removal. Any director may resign at any time upon written notice to the Board of Directors or to the President or the Secretary of the Corporation. Such resignation shall take effect at the time specified therein, and unless otherwise specified therein no acceptance of such resignation shall be necessary to make it effective. Any director or the entire Board of Directors may be removed, with or without cause, by the stockholders. The Board of Directors may fill vacancies and newly created directorships resulting from any increase in authorized number of directors or from any other cause. SECTION 2.3 Regular Meetings. Regular meetings of the Board of Directors may be held at such places within or without the State of Delaware and at such times as the Board may from time to time
determine, and if so determined notice thereof need not be given. SECTION 2.4 Special Meetings. Special meetings of the Board of Directors may be held at any time or place within or without the State of Delaware whenever caiied by the Chairman of the Board, if any, by the Vice Chairman of the Board, if any, by the President or by any two directors. The person or persons calling the meeting thereof shall give reasonable notice. SECTION 2.5 Participation in Meetings bv Conference Telephone Permitted. Unless otherwise restricted by the certificate or incorporation or these by-laws, members of the Board of Directors, or any committee designated by the Board, may participate in a meeting of the Board or of such committee, as the case may be, by means of conference telephone or similar communications equipment by means of which all persons participating in the meeting can hear each other, and participation in a meeting pursuant to this by-law shall constitute presence in person at such meeting.

 



 

Section 2.6 Quorum: Vote Required for Action. At all meetings of the Board of Directors a majority of the entire Board shall constitute a quorum for the transaction of business. At each meeting at which a quorum is present, the vote of a majority of the directors present at the meeting shall be the act of the Board. In case at any meeting of the Board a quorum shall not be present, the members of the Board present may adjourn the meeting from time to time until a quorum shafl attend. Section 2.7 Organization. Meetings of the Board of Directors shall be presided over by the Chairman of the Board, if any, or in the absence of the Chairman of the Board by the Vice Chairman of the Board, if any, or in the absence of the Vice Chairman of the Board by the President, or in their absence by a chairman chosen at the meeting. The Secretary, or in the absence of the Secretary an Assistant Secretary, shall act as secretary of the meeting, but in the absence of the Secretary and any Assistant Secretary the chairman of the meeting may appoint any person to act as secretary of the meeting. Section 2.8 Action by Directors Without a Meeting. Unless otherwise restricted by the certificate of incorporation or these by-laws, any action required or permitted to be taken at any meeting of the Board of Directors, or of any committee thereof, may be taken without a meeting if all members of the Board or of such committee, as
the case may be, consent thereto in writing, and the writing or writings are filed with the minutes of proceedings of the Board or committee. Article III Committees Section 3.1 Committees. The Board may, by resolution, appoint such committees as it shall deem necessary. Any such committee, to the extent provided in the resolution of the Board, shall have and may exercise all the powers and authority of the Board in the management of the business and affairs of the corporation and may authorize the seal of the Corporation to be affixed to all papers which may require it; but no such committee shall have power or authority in reference to amending the certificate of incorporation, adopting an agreement of merger of consolidation, recommending to the stockholders the sale, lease or exchange of all or substantially all of the Corporation’s property and assets, recommending to the stockholders a dissolution of the Corporation or a revocation of dissolution, removing or indemnifying directors or amending these by-laws; and no such committee shall have the power or authority to declare a dividend or to authorize the issuance of stock. Section 3.2 Committee Rules. Unless the Board of Directors otherwise provides, each committee designated by the Board may adopt, amend and repeal rules for the conduct of its business, in the absence of a provision by the Board or a provision in the rules of such
committee to the contrary, a majority of the entire authorized number of members of such committee shall constitute a quorum for the transaction of business, the vote of a majority of the members present at a meeting at the time of such vote if a quorum is then present shall be the act of such committee, and in other respects each committee shall conduct its business in the same manner as the Board conducts its business pursuant to Article II of these by-laws.

 



 

ARTICLE IV OFFICERS SECTION 4.1 Officers: Election. As soon as practicable after the annual meeting of stockholders in each year, the Board of Directors shall elect a Chairman of the Board, a Secretary, and a Treasurer and it may, if it so determines, elect from among its members a President and a Vice Chairman of the Board. The Board may also elect one or more Vice Presidents, one or more Assistant Vice Presidents, one or more Assistant Secretaries, and one or more Assistant Treasurers and such other officers as the Board may deem desirable or appropriate and may give any of them such further designations or alternate titles as it considers desirable. The same person may hold any number of offices. SECTION 4.2 Term of Office: Resignation: Removal: Vacancies. Except as otherwise provided in the resolution of the Board of Directors electing any officer, each officer shall hold office until the first meeting of the Board after the annual meeting of stockholders next succeeding his or her election, and until his or her successor is elected and qualified or until his or her earlier resignation or removal. Any officer may resign at any time upon written notice to the Board or to the President or the Secretary of the Corporation. Such resignation shall take effect at the time specified therein, and unless otherwise specified therein no acceptance of such resignation shall be necessary to make it
effective. The Board may remove any officer with or without cause at any time. Any such removal shall be without prejudice to the contractual rights of such officer, if any, with the Corporation, but the election of an officer shall not of itself create contractual rights. Any vacancy occurring in any office of the Corporation by death, resignation, removal or otherwise may be filled for the unexpired portion of the term by the Board at any regular or special meeting. SECTION 4.3 Powers and Duties. The officers of the Corporation shall have such powers and duties in the management of the Corporation as shall be stated in these by-laws or in a resolution of the Board of Directors which is not inconsistent with these by-laws and, to the extent not so stated, as generally pertain to their respective offices, subject to the control of the Board. The Secretary shall have the duty to record the proceedings of the meetings of the stockholders, the Board of Directors and any committees in a book to be kept for that purpose. The Board may require any officer, agent or employee to give security for the faithful performance of his or her duties. ARTICLE V STOCK SECTION 5.1 Certificates. Every holder of stock in the Corporation shall be entitled to have a certificate signed by or in the name of the Corporation by the Chairman or Vice Chairman of the Board of Directors, if any, or the President or a Vice President,
and by the Treasurer or an Assistant Treasurer, or the Secretary or an Assistant Secretary, of the Corporation, certifying the number of shares owned by such holder in the Corporation. If such certificate is manually signed by one officer or manually countersigned by a transfer agent or by a registrar, any other signature on the certificate may be a facsimile. In case any officer, transfer agent or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent or registrar before such certificate is issued, it may be issued by the Corporation with the same effect as if such person were such officer, transfer agent or registrar at the date of issue.

 



 

SECTION 5.2 Lost, Stolen or Destroyed Stock Certificates: Issuance of New Certificates. The Corporation may issue a new certificate of stock in the place of any certificate theretofore issued by it, alleged to have been lost, stolen or destroyed, and the Corporation may require the owner of the lost, stolen or destroyed certificate, or such owner’s legal representative, to give the Corporation a bond sufficient to indemnify it against any claim that may be made against it on account of the alleged loss, theft or destruction of any such certificate or the issuance of such new certificate. ARTICLE VI MISCELLANEOUS SECTION 6.1 Fiscal Year. The fiscal year of the Corporation shall be the calendar year. SECTION 6.2 Seal. The Corporation may have a corporate seal, which shall have the name of the Corporation inscribed thereon and shall be in such form as may be approved from time to time by the Board of Directors. The corporate seal may be used by causing it or a facsimile thereof to be impressed or affixed or in any other manner reproduced. SECTION 6.3 Waiver of Notice of Meetings of Stockholders. Directors and Committees. Whenever notice is required to be given by law of under any provision of the certificate of incorporation or these by-laws, a written waiver thereof, signed by the person entitled to notice, whether before or after the time stated therein, shall be deemed equivalent to notice.
Attendance of a person at a meeting shall constitute a waiver of notice of such meeting, except when the person attends a meeting for the express purpose of objecting, at the beginning of the meeting, to the transaction of any business because the meeting is not lawfully called or convened. Neither the business to be transacted at, nor the purpose of, any regular or special meeting of the stockholders, directors, or members of a committee of directors need be specified in any written waiver of notice unless so required by the certificate of incorporation or these bylaws. SECTION 6.4 Indemnification of Directors. Officers and Employees. The Corporation shall indemnify to the fullest extent permitted by law any person made or threatened to be made a party to any action, suit or proceeding, whether criminal, civil, administrative or investigative, by reason of the fact that such person or such person’s testator or intestate is or was a director, officer or employee of the Corporation or serves or served at the request of the Corporation any other enterprise as a director, officer or employee. Expenses incurred by any such person in defending any such action, suit or proceeding shall be paid or reimbursed by the Corporation promptly upon receipt by it of an undertaking of such person to repay such expenses if it shall ultimately be determined that such person is not entitled to be indemnified by the Corporation.
The rights provided to any person by this by-law shall be enforceable against the Corporation by such person who shall be presumed to have relied upon it in serving or continuing to serve as a director, officer or employee as provided above. No amendment of this by-law shall impair the rights of any person arising at any time with respect to events occurring prior to such amendment. For purposes of this by-law, the term “Corporation” shall include any predecessor of the Corporation and any consistent corporation (including any constituent of a constituent) absorbed by the Corporation in a consolidation or merger; the term “other enterprise” shall include any corporation, partnership, joint venture, trust or employee benefit plan; service “at the request of the Corporation” shall include service as a director, officer or employee of the Corporation which imposes duties on, or involves services by, such director, office or employee with respect to an employee benefit plan, its participants or beneficiaries; any excise taxes assessed on a person with respect to an employee benefit plan sh all be deemed to be indemnifiable expenses; and action by

 



 

a person with respect to any employee benefit plan which such person reasonably believes to be in the interest of the participants and beneficiaries of such plan shall be deemed to be action not opposed to the best interests of the Corporation. SECTION 6.5 Interested Directors: Quorum, No contract or transaction between the Corporation and one or more of its directors or officers, or between the Corporation and any other corporation, partnership, association or other organization in which one or more of its directors or officers are directors or officers, or have a financial interest, shall be void or voidable solely for this reason, or solely because the director or officer is present at or participates in the meeting of the Board of Directors or committee thereof which authorizes the contract or transaction, or solely because his or her of their votes are counted for such purpose, if: (1) the material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the Board or the committee, and the Board or committee in good faith authorizes the contract or transaction by the affirmative votes of a majority of the disinterested directors, even though the disinterested directors be less than a quorum; or (2) the material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the stockholders entitled to vote thereon, and
the contract or transaction is specifically approved in good faith by vote of the stockholders; or (3) the contract or transaction is fair as to the Corporation as of the time it is authorized, approved or ratified, by the Board, a committee thereof or the stockholders. Common or interested directors may be counted in determining the presence of a quorum at a meeting of the Board or of a committee that authorizes the contract or transaction. SECTION 6.6 Form of Records. Any records maintained by the Corporation in the regular course of its business, including its stock ledger, books of account and minute books, may be kept on, or be in the form of, punch cards, magnetic tape, photographs, microphotographs or any other information storage device, provided that the records so kept can be converted into clearly legible form within a reasonable time. The Corporation shall so convert any records so kept upon the request of any person entitled to inspect the same. SECTION 6.7 Amendment of By-laws. These by-laws may be amended or repealed, and new by-laws adopted, by the Board of Directors. In addition, the holders of not less than 51% of the Corporation’s voting stock may adopt additional by-laws and may amend or repeal any by-law whether or not adopted by mem. * * * *
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BYLAWS OF 360 NORTH PASTORIA ENVIRONMENTAL CORPORATION a California corporation ARTICLE I OFFICES Section 1- Principal Office The Board of Directors (herein the -Board*’) shall fix the location of the principal office of the. ~ ?™ “ n * ? within or without the State of California. If the principal office is located outside the State of California, and the corporation has one or more business offices wit * fate °f California, the Board shall designate and fix a principal business office within the State of California. Section 2. other Offices The Board may at any time establish branch or subordinate offices at any place or places. ARTICLE II MEETINGS OF SHAREHOLDERS Section 1. Place of Meetings Meetings of shareholders shall be held at any place within or without the State of California designated by the Board. In the absence of any such designation, shareholders’ meetings shall be held at the principal office of the corporation. Section 2. Annual Meetings The annual meeting of shareholders shall be held each year on a date and at a time designated by the Board. At each annual meeting, directors shall be elected and any other proper business within the power of the shareholders may be transacted. Section 3. Special Meetings (a) Meetings. Special meetings of the shareholders may be called at any time by the Board or by the chairperson of the board, or by the president,
or by one or

 



 

(a) more shareholders holding shares in the aggregate entitled to cast not less than ten percent (10%) of the votes at that meeting- (b) For Mgetin Hot railed By Board. If a special meeting is called by any person or call such a meeting other than the Board the request shall be writing, specifying the time of such meeting and the general nature f he business proposed to be transacted and shall be delivered personally or sent by registered mail or by telegraphic or olher facsimile transmission to the chairperson of the board the president, any vice president, °* the fcretary Dromp?lJ to receiving the request shall cause notice to be given promptl Sfsharlholders entitled to vote in accordance with the nrovisions of Sections 4 and 5 of this Article II, that a meeting wnlb helda? ?he time requested by the person °J P-sons calling the meeting, not fewer than thirty-five (35) nor more than sixty (60) days after the receipt of the request. “the notice is not given within twenty (20) days after receipt of the request tne person or persons requesting the meeting may give the notice. Nothing contained in this paragraph slal be construed as limiting, fixing or affecting the time at which a meeting of shareholders called by action of the Board may be held. Section 4. Notice of shareholders’ Meetings general. All notices of meetings of shareholders shall be sent or otherwise given in accordance with Section 5 of this Article II not
fewer than ten (10) days nor more than sixty (60) days before the date of the meeting The notice shall specify the place, date and hour of the meeting and (i) in the case or a special meeting, the general nature of the business to be transacted, or (ii) in the case of an annual feting, those matters that the Board, at the time of giving the notice, intends to present for action by the shareholders ™e notice of any meeting at which directors are to be elected shall include the name of any nominee or nominees who, at the time of the notice, management intends to present for

election. snecial Cases. If action is proposed to be taken at any meeting for approval of (i) a contract or transaction in which a director has a direct or indirect financial interest under Section 310 of the California Corporations Code, (11) an amendment of the Articles of Incorporation under Section 902 of said Code, (iii) a reorganization of the corporation under Section 1201 of said Code, (iv) a voluntary dissolution of the corporation under Section 1900 of said Code or (v) * attribution in dissolution other than in accordance with the rights of outstanding preferred shares under Section 2007 of said Code, the notice shall also state the general nature of that proposal.

 



 

Section 5. Manner of Givinc Notice; Affidavit of Notice (a) M.nnor of Giving Notice. Notice of any shareholders’ meeting shall be given either personally or by st-class mail or telegraphic or other written communication, charges Prepaid, addresSS So the shareholder at the address of that shareholder appearing on the books of the corporation or given by the share holder to the corporation for the purpose of notice. Jfc™ f” address appears on the corporation’s books nor has been J° g en, notice shall be deemed to have been given if sent to that share Solder by first-class mail or telegraphic or other written communicationto the corporation’s principal office or ifP 1 ; at least once in a newspaper of general circulation in thfcounty in which that office is located. Notice shall be deemed to have been given at the time when delivered personally, deposited in the Mil, delivered to a common carrier for transmission to the recipient, actually transmitted by electronic means to the recipient by the person giving the notice or sent by other means of written communication. (b) winner of Giving Notice tn Uncontactable Shareholder. If any notice addressed to a shareholder at the address of that shareholder appearing on the books of the corporation is returned to 3S corporation by the United States Postal service marked to indicate that the United States Postal Service is unable to deliver the notice to the shareholder at
that address, all future notices or reports shall be deemed to have been duly giyen without further mailing if the same shall J”™11? ;;** * *ioal shareholder on written demand of the shareholder at the principal office of the corporation for a period of one (1) year from the date of the giving of the notice. fc) Affidavit of Notice. An affidavit of the mailing or other means of giving any notice of any shareholders’ meeting may be executed by the secretary, assistant secretary or any transfer agent of the corporation giving the notice and filed and maintained in the minute book of the corporation. Section 6. Waiver of Notice or- Consent by Absent Shareholders (a) Written Waiver of Notice. The transaction of any meeting of shareholders, either annual or special, however called and noticed, and wherever held, shall be as valid as if taken at a meeting duly held after regular call and notice, if a quorum is present either in person or by proxy, and if, either before or after the meeting, each person entitled to vote, who is not present in person or by proxy, signs a written waiver of notice, a consent to a holding of the meeting or an approval ot tne minutes. The waiver of notice, consent or approval need not specify either the business to be transacted or the purpose ot any annual or special meeting of shareholders, except that it action is taken or proposed to be taken for approval of any ot -3-

 



 

those matters specified in the second paragraph of Section 4 of ,rHHe II the waiver of notice or consent shall state tne aenerat nature of he proposal. All such waivers consents or approvals Sail be filed with the corporate records or made a part of the minutes of the meeting. (b) Meeting. Att n *y * person it a meeting shall also constitute J” v e°Je”?nn g0Jf that meeting, except when the person objects at the beginning or the meeting to the transaction of any business because the meeting not lawfully called or convened af** to attendance at a meeting is not a waiver of any right *o object to the consideration of matters required by law to be luded in another notice of the meeting, but not so included, if that objection is expressly made at the meeting. Section 7. rvrd Date for shareholder Notice, Voting . and Giving Consents P nrd Date Set bv Board. For purposes of djtermining the shareholders entitled to notice of any meeting or to vote or entitled tS give consent to corporate action without a feting the BoSd may fix, in advance a record date a efo°* Se more than sixty (60) days nor fewer than ten (10) days before the date of any such meeting nor more than sixty such action without a meeting, and in this e ent only share holders of record on the dates so fixed are entitled to notice, and to vote or to give consents, as the case *»Y b ‘ f th notwithstanding any transfer of any shares on the books of the
corporation after the record date, except as otherwise provided in the California Corporations Code. Ttetahliahinci uncord Dato Tf Not Set by Board. If the Board does not so fix a record date, (a) the record date for determining shareholders entitled to notice of jr to vote at a meeting of shareholders shall be at the close of business on the business day next preceding the day on which n° ce iJJJ °J; if notice is waived, at the close of business on the business day next preceding the day on which the meeting is held, (b) the record date for determining shareholders entitled to give c°“sent to corporate action in writing without a meet g, (i) when no prior action by the Board has been taken, shall be the day on which the first written consent is given, or (n) when prior action of the Board has been taken, shall be at the close ot business on the day on which the Board adopts the resolution relating to that action, or the sixtieth (60th) day before the date of such other action, whichever is later. Section 8. Quorum The presence in person or by proxy of the holders of a majority of the shares entitled to vote at any meeting of shareholders shall constitute a quorum for the transaction of -4-

 



 

business. The shareholders present at a duly called or held meeting at which a quorum is present nay continue to do business until adjournment, notwithstanding the withdrawal of enough shareholders to leave less than a quorum, if any action taken (other than adjournment) is approved by at least a majority ot the shares required to constitute a quorum. Section 9. Adjourned Meeting; Notice AHnmirned Meeting. Any shareholders’ meeting, annual or special, whether or not a quorum is present, may be adjourned from time to time by the vote of the majority of he shares represented at that meeting, either in person or by proxy, but in the absence of a quorum, no other business may be transacted at: that meeting, except as provided in Section 8 of Article n. Notice When any meeting of shareholders, either annual or special, is adjourned to another tine or place, notice need not be given of the adjourned meeting if the time and place are announced at a meeting at which the adjournment is taken, unless a new record date for the adjourned meeting is fixed, or unless the adjournment is for more than forty-five (45) days from the date set for the original meeting, in which case the Board shall set a new record date. Notice of any such adjourned meeting, if required, shall be given to each shareholder of record entitled to vote at the adjourned meeting in accordance with the provisions of Sections 4 and 5 of
Article II. At any adjourned meeting the corporation may transact any business that might have been transacted at the original meeting. Section 10. Voting (a) Voting Other Than to Riflr.fr Directors. The shareholders entitled to vote at any meeting of shareholders shall be determined in accordance with the provisions of Section 7 of Article II, subject to the provisions of Sections 702 through 704, inclusive, of the California Corporations Code. The shareholders’ vote may be by voice vote or by ballot; provided, however, that any election for directors must be by ballot it demanded by any shareholder before the voting has begun. On any matter other than the election of directors, any shareholder may vote part of the shares in favor of the proposal and refrain from voting the remaining shares or vote them against the proposal but, if the shareholder fails to specify the number of shares which the shareholder is voting affirmatively, it will be conclusively presumed the shareholder’s approving vote is with respect to all shares that the shareholder is entitled to vote. If a quorum is present, the affirmative vote of the majority of the shares represented at the meeting and entitled to vote on any matter, other than the election of directors, shall be the act ot the shareholders, unless the vote of a greater number or voting by classes is required by the California Corporations Code or the Articles of Incorporation. -5-

 



 

(b) voting to Fi f Directors. At a shareholders meeting at which directors are to be elected, no shareholder shall be entitled to cumulate votes for any candidate (cast for any candidate a number of votes greater than the number of votes that such shareholder normally is entitled to cast) unless the candidate’s name has been placed in nomination before commencement of the voting and a shareholder has given notice before commencement of the voting of the shareholder’s intention to cumulate votes. If any shareholder has given such notice, then every shareholder entitled to vote may cumulate votes for candidates in nomination and give one candidate a number of votes equal to the number of directors to be elected multiplied by the number of votes to which such shareholder’s shares are normally entitled, or distribute the shareholder’s votes on the same principle among any or all of the candidates, in the discretion of the shareholder. The candidates receiving the highest number of affirmative votes of the shares entitled to be voted for them, up to the number of directors to be elected by such shares, shall be elected. Section 11. Shareholder Action by Written Consent Without a Meeting Written Consent Prjor to the Action. Any action that may be taken-at any annual or special meeting of shareholders may be taken without a meeting and without prior notice, if the consent in writing, setting forth the
actions so taken, is signed by the holders of outstanding shares having not less than the minimum number of votes that would be necessary to authorize or take that action in a meeting at which all shares entitled to vote on that action were present and voted. Directors may be elected by written consent without a meeting only if the written consents of all outstanding shares entitled to vote are obtained, except that a vacancy in the Board {other than a vacancy created by removal of a director) not filled by the Board may be filled by the written consent of a majority of the outstanding shares entitled to vote. All such consents shall be filed with the secretary and shall be maintained in the corporate records. Any shareholder giving a written consent, or the shareholder s proxy-holder, or a transferee of the shares or a personal representa tive of the shareholder or their respective proxyholders, may revoke the consent by a writing received by the secretary before written consents of the number of shares required to authorize the proposed action have been filed with the secretary. Written Consent anH Notice after the Action. If the consents of all shareholders entitled to vote have not been solicited in writing, and if the unanimous written consent or an such shareholders shall not have been received, the secretary shall give prompt notice to those shareholders entitled to vote who have not consented in writing of the
corporate action approved by the shareholders without a meeting. This notice -6-

 



 

shall be given in the manner specified in Section 5 of Article II in the case of approval of (ij contracts or transactions in which a director has a direct or indirect under Section 310 of the California Corporations Code, (11) indemnification of agents of the corporation under Section 317 of said Code, (iii) a reorganization of the corporation under Section 1201 of said Code, or (iv) the distribution and dissolution other than in accordance with the rights of c_de the outstanding preferred shares under Section 2007 of said Code, llPbe given at least ten (10) days b, ore t e consummation of any action authorized by that approval. Section 12. Proxies Every person entitled to vote for directors or on any other matter shall have the right to do so either in person or by one or more agents authorized by written P”»* if and filed with the secretary. A proxy shall be deemed signed it the shareholder’s name is placed on the P ‘jf her by manual signature, typewriting, telegraphic transmission or otherwise, by the shareholder or shareholder’s attorney in fact. A validly executed proxy that does not state that it is revocable shall continue in full force and effect unless U> J?*1* person executing it, before the vote pursuant to that proxy, by a writing delivered to the corporation stating that the proxy is JivoSd, or by a subsequent proxy executed by, or attendance at the meeting and voting in person by, the person executing the
proxy? or <ii) written notice of the death or incapacity of the maker of that proxy is received by the corporation before the vote pursuant to that proxy is counted; provided, however that no proxy shall be valid after the expiration of eleven (11) months from the date of the proxy, unless otherwise provided i the proxy. The revocability of a proxy that states on its face that it is irrevocable shall be governed by the provisions of sections 705(e) and 705(f) of the California Corporations code. Section 13. Inspectors of Election Before any meeting of shareholders, the Board may appoint any persons other than the nominees for office to act as inspectors of election at the meeting or its adjournment. If no inspectors of election are so appointed, the chairperson of the meeting may, and on the request of any shareholder or shareholder’s proxy shall, appoint inspectors of election at the meeting. The number of inspectors shall be either one I1) °f three (3). If inspectors of election are appointed at a meeting on the request of one or more shareholders or proxies, the holders of a majority of the shares or their proxies present at the meeting shall determine whether one or three inspectors of election are to be appointed. The powers and duties of the inspectors of election shall be as prescribed by the California Corporations Code. -7-

 



 

ARTICLE III DIRECTORS Section 1. Powers Subject to the provisions of the California Corporations Code and any limitations in the Articles of Incorporation and these Bylaws relating to action required to be approved by the shareholders or by the outstanding shares, the business and affairs of the corporation shall be managed and all corporate powers shall be exercised by or under the direction of the Board. Section 2. Number and Qualification of Directors The authorized number of directors shall be one (1) so long as the corporation has only one (1) shareholder, two (2) so long as the corporation has only two (2) shareholders and three (3) from and after the time the corporation has more than two (2) shareholders, until changed by a duly adopted amendment to the Articles of Incorporation or by an amendment to this Bylaw adopted by the vote or written consent of holders of a majority of the outstanding shares entitled to vote. Section 3. Election and Term of Office of Directors Directors shall be elected at each annual meeting of the shareholders to hold office until the next annual meeting. Each director, including a director elected to fill a vacancy, shall hold office until the expiration of the term for which elected and until a successor has been elected and qualified. Section 4. Vacancies A vacancy or vacancies in the Board shall be deemed to exist in the case of the death, resignation or removal of
any director, or if the authorized number of directors is increased, or if the shareholders fail at any annual or special meeting of shareholders at which any director or directors are to be elected to elect the full authorized number of directors to be voted for at that meeting. Vacancies, other than those caused by removal of directors, may be filled by a majority of the remaining directors, though less than a quorum, or by a sole remaining director, and each director so elected shall hold office until his successor is elected at any annual or special meeting of the shareholders. Any vacancy caused by the removal of a director may be filled only by the shareholders. The shareholders may elect a director or directors at any time to fill any vacancy or vacancies not filled by the directors. If the Board accepts the resignation of a director tendered to take effect at a future time, the Board or the shareholders may elect a successor to take office when the resignation becomes effective. No reduction of -8-

 



 

the authorized number of directors shall have the effect of removing any director prior to the expiration of his term of office-Section 5. Place of Meeting All meetings of the Board shall be held at the principal office of the corporation or at any other place within or without the State of California designated in the notice of the meeting or, if not stated in the notice or if there is no notice, from time to time by resolution of the Board. Any regular or special meeting shall be valid wherever held, if held upon written consent of all members of the Board given either before or after the meeting and filed with the secretary. Section 6. Regular Meetings Regular meetings of the Board shall be held at such times as may from time to time be designated by resolution of the Board. Section 7. Special Meetings Special meetings of the Board for any purpose or purposes may be called at any time by the chairperson of the board or the president or any vice president or the secretary or any two directors. Section 8. Telephone Meetings Members of the Board may participate in a meeting through use of conference telephone or similar communications equipment, so long as all members participating in such meeting can hear one another, participation in such a meeting constitutes presence in person at such meeting. Section 9. Notice of Meetings Notice of regular meetings of the Board need not be given. Notice of the time
and place of all other meetings of the Board shall be delivered personally or by telephone to each director at least forty-eight (48) hours before the meeting, or received by each director by mail, by telegraph or by other form of written communication at least forty-eight (48) hours before the meeting. Such notice shall be sent charges prepaid, addressed to each director at his or her address as it is shown on the records of the corporation or at such other address as may be reasonably calculated to give the director notice, or if the director’s address is not so shown on such records and an address reasonably calculated to give notice to the director is not readily ascertainable, at the city or place in which the meetings of the directors are regularly held. Notice of the time and place of holding an adjourned meeting of directors need not be given to -9-

 



 

absent directors if the time and place are fixed at the meeting adjourned. Section 10. Waiver of Notice The transactions of any meeting of the Board, however called and noticed or wherever held, shall be valid as if taken at a meeting duly held after regular call and notice, if a quorum is present and if each director has received notice of the meeting, or attends the meeting without protesting his or her lack of notice before or at the beginning of the meeting, or signs before or after the meeting a waiver of notice, a consent to the holding of the meeting, or an approval of the minutes of the meeting. All such waivers, consents and approvals shall be filed with tne corporate records or made a part of the minutes of the meeting. Section 11. Quorum and Voting A majority of the authorized number of directors as fixed by the Articles of Incorporation or by these Bylaws shall be necessary to constitute a quorum of the Board for the transaction of business, except to adjourn as hereinafter provided. Subject to the provisions of Section 310 of the California Corporations Code relating to the approval of transactions in which directors have an interest, and of Section 317(e) of said Code relating to the indemnification of corporate agents, every act or decision done or made by a majority of the directors present at a meeting duly held at which a quorum is present shall be regarded as tne act of the Board except that a
majority of the full Board shall be required for amendment of these Bylaws. A meeting at whictt a quorum is initially present may continue to transact business notwithstanding the withdrawal of directors, if any action taken is approved by at least a majority of the required quorum for such meeting. Section 12. Adjournment A majority of the directors present, whether or not a quorum is present, may adjourn any directors’ meeting to meet again at a stated day, hour and place. Section 13. Fees and Compensation Directors and members of the executive committee, if one is appointed, may be allowed a fixed fee to be determined by resolution of the Board for attendance at each meeting. Nothing herein contained shall be construed to preclude any director from serving the corporation in another capacity as an officer, agent, employee or otherwise, and receiving compensation for those services. -10-

 



 

Section 14. Action Without Meeting Any action required or permitted to be taken by the Board may be taken without a meeting, if all members of the Board shall individually or collectively consent in writing to such action. Such action by written consent shall have the same force and effect as a unanimous vote of such directors. Such written consent or consents shall be filed with the minutes of the proceedings of the Board. Section 15. Committees committees of nirectors. The Board may, by resolution adopted by a majority of the authorized number of directors designate one or more committees, each consisting °f two (*) °* more directors, to serve at the pleasure of the Board. The Board may designate one (1) or more directors as alternate members of any committee, who may replace any absent member at any meeting of the committee. Any committee, to the extent provided in the resolution of the Board, shall have all the authority of the Board, except with respect to: (a) the approval of any action that, under the General Corporation Law of California, also requires shareholders’ approval or approval of the outstanding shares; (b) the filling of vacancies on the Board or in any committee? (c) the fixing of compensation of the directors for serving on the Board or on any committee; (d) the amendment or repeal of Bylaws or the adoption of new Bylaws; (e) the amendment or repeal of any resolution
of the Board which by its express terms is not so amendable or repealable; (f) a distribution to the shareholders of the corporation, except at a rate or in a periodic amount or within a price range determined by the Board, or (g) the appointment of any other committees of the Board or the members of these committees. Meetings and Actions of Committees. Meetings and action of committees shall be governed by, and held and taken in accordance with, the provisions of Article III, Section 5 (Place of Meetings), Section 6 (Regular Meetings), Section 7 (Special Meetings), Section 9 (Notice of Meetings), Section 10 (Waiver of Notice), Section 11 (Quorum and Voting), Section 12 (Adjournment) and Section 14 (Action Without Meeting), with such changes m the context of those Bylaws as are necessary to substitute the committee and its members for the Board and its members, exceP* that the time of regular meetings of committees may be determined either by resolution of the Board or by resolution of the committee; special meetings of committees may also be called cy resolution of the Board; and notice of special meetings of committees shall also be given to alternate members, who shall have the right to attend all meetings of the committee. Tne Board may adopt rules for the governance of any committee not inconsistent with the provisions of these Bylaws. -11-

 



 

ARTICLE IV OFFICERS Section 1. officers The officers of the corporation shall be a president (who may aSo be referred to as Chief Executive Officer) ‘ a retary and a chief financial officer (who may also be            treasury) . The corporation may also have, at the discretion of JheBMrd’ a chairperson of the board, a general manager, one or more vice presidents, one or more assistant secretaries a treasurer one or more assistant treasurers and such other of* ? “ may appoint. Any two (2) or more offices may be held by the same person. Section 2. Appointment The chairperson of the board, the president, the secretary and the chief financial officer shall be appointed from time to time by the Board or by an officer to whom the Board shall have delegated the power to appoint. Each officer of corporation shall serve at the pleasure of the Board subject to the rights, if any, of such officer under any contract of employment. Section 3. Removal and Resignation Any officer may be removed, either with or without cause, by a majority of the directors attending a duly held directors meeting at which a quorum is present or, except in the case of an officer chosen by the Board, by any officer upon whom such power of removal has been conferred by the Board. Any officer may resign at any time by giving written notice to the Board to the president, or to the secretary of the corporation without prejudice to the
rights, if any, of the corporation under any contract to which the officer is a party. Section 4. Vacancies A vacancy in any office because of death, resignation, removal, disgualification or any other cause, shall be fill**1 JY the Board or by an officer to whom the Board shall have delegated the power to appoint. Section 5. Chairperson of the Board The chairperson of the board, if one is appointed, shall preside at all meetings of the shareholders and of the Board, ana exercise and perform such other powers and duties as may from time to time be assigned to him or her by the Board. In the event that a chairperson of the board and no president is appointed, the chairperson of the board shall assume the -12-

 



 

responsibilities of the president as enumerated in Section 6 of Article IV. Section 6. President subject to such powers as may be given by the Board to a chairperson of the board or general manager, the president shall be the chief executive officer of the corporation and shall, subject to the control of the Board, have general supervision, direction and control of the business and officers of the corporation. The president shall, in the absence of the chairperson of the board, or if there is none, preside at all meetings of the shareholders and of the Board. The president shall have the general powers and duties of management usually vested in the office of president of a corporation, and shall have such other powers and duties as may be prescribed by the Board. Section 7. Vice President In the absence or disability of the president, the vice presidents, if any are appointed, in order of their rank as fixed by the Board, or if not ranked, the vice president designated by the Board, shall perform the duties of the president and when so acting shall have the powers of and be subject to the restrictions, upon the president. The vice presidents shall have such other powers and perform such other duties as from time to time may be prescribed for them respectively by the Board and the president or the chairperson of the board if there is no president. Section 8. Secretary The secretary shall keep, at the principal office of the
corporation or such other place as the Board may order, a book or minutes of all meetings of directors and shareholders, with the time and place held, whether regular or special, and if special, how authorized, the notice thereof given, the names of those present at directors’ meetings, the number of shares present or represented at shareholders’ meetings and the proceedings thereof. The secretary shall keep, at the principal office of the corporation, or at the office of the corporation’s transfer agent or registrar, a record of its shareholders showing the names of the shareholders and their addresses, the number and classes of shares held by each, the number and date of certificates issued for the same, and the number and date ot cancellation of every certificate surrendered for cancellation. The secretary shall give notice or cause notice to be given or all meetings of the shareholders and of the Board required by these Bylaws to be given. The secretary shall keep the seal ot the corporation, if one is adopted, in safe custody and shall have such other powers and perform such other duties as may be -13-

 



 

prescribed by the Board and the president or the chairperson of the Board if there is no president. Section 9. chief Financial Officer The chief financial officer, who may also be the treasurer, shall Keep and maintain adequate            correct books and recorto of accounts of the corporation, and shall see that all monies and other valuables of the corporation are deposited in the name and ?o the credit of the corporation with such depositories as may be designated by the Board. The chief financial off , 3 disburse the funds of the corporation as directed by the Board, shall render to the president and directors, whenever they request it, an account of all of the transactions in the chief financial officer’s official capacity and of the financial condition of Se corporation, and shall have — ° ~ powers and perform such other duties as may be escribed by the Board and the president or the chairperson of the board if there is no president. Section 10. Other Officers Officers, other than the chairperson of the board president, vice presidents, secretary and chief financial officer shall have such powers and perform such duties as may be prescribed by the Board and the president or the chairperson of the board if there is no president. ARTICLE V MISCELLANEOUS Section 1. inspection of Corporate Records holders. The record of shareholders, the accounting books and records, the minutes ?5 Proc s of the shareholders
and the Board and of any committee of the directors, shall be kept at the corporation’s principal executive office or at the office of its transfer agent or registrar and shall be open to inspection upon the written demand of any shareholder or the holder of a voting trust certificate, at any reasonable time during usual business hours for a purpose reasonably related to such holder’s interest as a shareholder or as the hlde votinq trust certificate. Such inspection may be made in person or by an agent or attorney, and shall include the right to copy and make extracts. By Directors. Every director shall have the absolute right at any reasonable time to inspect all books, records, documents of every kind, and the physical properties of the corporation and of any subsidiary corporation of the corporation. Such inspection by a director may be made in person or by agent -14-

 



 

or attorney, and the right of inspection includes the right to copy and make extracts. Section 2. Checks. Drafts, Etc. Checks, drafts, or other orders for payment of money and notes or other evidences of indebtedness, issued in the name of or payable to the corporation, shall be signed or endorsed by such person or persons and in such manner as, from time to time, shall be determined by resolution of the Board. Section 3. Contracts, Etc. The Board may authorize any officer or officers, agent or agents, to enter into any contract or execute any instrument in the name of and on behalf of the corporation, and such authority may be general or confined to specific instances. Unless so authorized by the Board, no officer, agent or employee shall have any power or authority to bind the corporation by any contract or engagement or to pledge its credit or to render it liable for any purpose or in any amount. Section 4. Certificates of Shares i Every holder of shares in the corporation shall be entitled to have a certificate signed in the name of the corporation by the chairperson of the board or the president or a vice president and by the chief financial officer or an assistant treasurer or the secretary or an assistant secretary certifying the number of shares and the class or series of shares owned by the shareholder, on any certificate issued to represent any partly paid shares, the total amount of the consideration to be paid
therefor and the amount paid thereon shall be stated. There shall also be stated on the certificate representing any shares in the corporation, if applicable, that (i) the shares are subject to restrictions on transfer; (ii) the shares are assessable or not fully paid; (iii) the shares are subject to an irrevocable proxy or restrictions on voting rights contractually imposed by the corporation; (iv) the shares are redeemable; or (v) the shares are convertible (in which case the period for conversion shall also be stated). Section 5. Lost Certificates No certificate that replaces an outstanding share certificate shall be issued unless the outstanding certificate is surrendered; provided, however, that if any share certificate is lost, stolen, or destroyed, the Board may authorize issuance of a new certificate replacing the old one on any terms and conditions, including such reasonable arrangement for indemnification of the corporation, as the Board may specify. -15-

 



 

Section 6. BSBIfiBSDtPtlnn of StiareB of Other Corporations The Board shall determine how to vote and exercise on behalf of the corporation all rights incidental to any and all shares of am other corporation, foreign or domestic, standing in tne nam orYtSe corpoS?Sn! The Board shall designate the irgerson of ?L board the president or any other person authorized by reso uKon of tSf ard to represent the above-mentioned shares in the manner prescribed by the Board m the ab ec * depresent how to represent, vote and exercise all rights incidental to tne shares of such other corporations. Section 7. indemnity The right of any person sued because such person is or was a director, officer o/employee of the corporation to indemnification fir legal expenses, and of the Board to -thorize the corporation to pay expenses incurred by, or to satisfy ny judgment or fine rendered or levied against, a P ent or former director officer, or employee of the corporation shall be to the maSumrex?eni permittedV the California <’ The Board shall have the power to advance to expenses incurred in defending any such proceedingj nmaXimUm exlent permitted by law. The Board may, in its discretion, authorize the corporation to pay xn whole or in part, the Premium or other charge for any type of indemnity insurance in which any director, officer or employee of the corporation or any of its subsidiary corporations is indemnified
or insured liability or loss arising out of actual or a erted misfeasance or nonfelsance in the performance of his or her duties or out of any actual or asserted wrongful act against or by the corpora tion or any of its subsidiary corporations including, but not limitea 17, judgments, finesT settlements and in the defense of actions, proceedings and appeals therefrom. Section 8. Reports to Shareholders So long as there shall be fewer than 100 shareholders of ___record of this corporation (determined in accordance with Section 605 of ?he California Corporations Code), the annual report to shareholders referred to in Section 1501 of the California Corporations Code is expressly dispensed with. The Board may cause to be sent to the shareholders annual or other periodic reports in any form which the Board considers appropriate. Section 9. construction an nitions Unless the context requires otherwise, the general provisions, rules of construction and definitions in the California -16-

 



 

Corporations Code shall govern the construction of these Bylaws. Without limiting the generality of this P™"}™’ “ singular number includes the plural, the plural number includes the singular, any tense includes the other tenses n# “person” includes both the corporation and a natural person. ARTICLE VI AMENDMENTS Section 1. Power of shareholders These Bylaws may be amended or repealed by written consent of shareholders entitled to exercise a majority of the voting power of the corporation. Section 2. Prtwp.r of pi rectors These Bylaws, including any Bylaw adopted or amended by the shareholders unless there is included therein a Provision restricting to the shareholders the right to amend rJ al such Bylaws, may be amended or repealed by the Board, other than a Bylaw or amendment thereof changing in directors, except that the Board shall have the P° the manner prescribed in Article III, Section 2, the number of directors within the limits specified in Article III, Section 2. CERTIFICATE OF SECRETARY 1, the undersigned, certify: 1 I am the duly elected and acting secretary of 360 North Pastoria Environmental Corporation, a California corporation. 2. The annexed Bylaws, consisting of seventeen <17) pages, the Board on or rescinded and are at the date of this Certificate in full force and effect. IN WITNESS WHEREOF, I have subscribed my name this day of _, 1990. By: —
Secretary -17-29O08\3002\O0

 



Exhibit 3.2.16

EXHIBIT B By-Laws OF pacific video, Inc. ARTICLE I Stockholders SECTION 1.1 Annual Meetings. An annual meeting of stockholders shall be held for the election of directors at such date, time, and place either within or without the State of Delaware as may be designated by the Board of Directors from time to time. Any other proper business may be transacted at the annual meeting. SECTION 12 Special Meetings. Special meetings of stockholders may be called at any time by the Chairman of the Board, if any, the Vice Chairman of the Board, if any, the President or the Board of Directors, to be held at such date, time, and place either within or without the State of Delaware as may be stated in the notice of the meeting. SECTION 1.3 Notice of Meetings. Whenever stockholders are required or permitted to take any action at a meeting, a written notice of the meeting shall be given which shall state the place, date and hour of the meeting, and, in the case of a special meeting, the purpose or purposes for which the meeting is called. Unless otherwise provided by law, the written notice of any meeting shall be given not fewer than ten nor more than sixty days before the date of the meeting to each stockholder entitled to vote at such meeting. If mailed, such notice shall be deemed to be given when deposited in the United States mail, postage prepaid, directed to the stockholder at such stockholder’s
address as it appears on the records of the Corporation.

 



 

-2- Section 1.4 Adjournments. Any meeting of stockholders, annual or special, may adjourn from time to time to reconvene at the same or some other place, and notice need not be given of any such adjourned meeting if the time and place thereof are announced at the meeting at which the adjournment is taken. At the adjourned meeting the Corporation may transact any business which might have been transacted at the original meeting. If the adjournment is for more than thirty days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at die meeting. Section 1.5 Quorum. At each meeting of stockholders, except where otherwise provided by law or the certificate of incorporation or these by-laws, the holders of a majority of the outstanding shares of each class of stock entitled to vote at the meeting, present in person or represented by proxy, shall constitute a quorum. For purposes of the foregoing, two or more classes or series of stock shall be considered a single class if the holders thereof are entitled to vote together as a single class at the meeting. In the absence of a quorum, the stockholders so present may, by majority vote, adjourn the meeting from time to time in the manner provided by Section 1.4 of these by-laws until a quorum shall attend. Shares of its own capital stock
belonging on the record date for the meeting to the Corporation or to another corporation, if a majority of the shares entitied to vote in the election of directors of such other corporation is held, directly or indirectly, by the Corporation, shall neither be entitled to vote nor be counted for quorum purposes; provided, however, that the foregoing shall not limit the right of the Corporation to vote stock, including but not limited to its own stock, held by it in fiduciary capacity. Section 1.6 Organization. Meetings of stockholders shall be presided over by the Chairman of the Board, if any, or in the absence of the Chairman of the Board by the

 



 

-3- Vice Chairman of the Board, by the President, or in the absence of the President by a Vice President, or in the absence of the foregoing persons by a chairman designated by the Board of Directors, or in the absence of such designation by a chairman chosen at the meeting. The Secretary shall act as secretary of the meeting, or in the absence of the Secretary by an Assistant Secretary, or in their absence the chairman of the meeting may appoint any person to act as secretary of the meeting. SECTION 1.7 Voting: Proxies. Unless otherwise provided in the certificate of incorporation, each stockholder entitled to vote at any meeting of stockholders shall be entitled to one vote for each share of stock held by such stockholder which has voting power upon the matter in question. Each stockholder entitled to vote at a meeting of stockholders or to express consent or dissent to corporate action in writing without a meeting may authorize another person or persons to act for such stockholder by proxy, but no such proxy shall be voted or acted upon after three years from its date, unless the proxy provides for a longer period. A duly executed proxy shall be irrevocable if it states that it is irrevocable and if, and only as long as, it is coupled with an interest sufficient in law to support an irrevocable power. A stockholder may revoke any proxy which is not irrevocable by attending the meeting and voting in person or
by filing an instrument in writing revoking the proxy or another duly executed proxy bearing a later date with the Secretary of the Corporation. Voting at meetings of stockholders need not be by written ballot and need not be conducted by inspectors unless the holders of a majority of the outstanding shares of all classes of stock entitled to vote thereon present in person or by-proxy at such meeting shall so determine. At all meetings of stockholders for the election of directors a plurality of the votes cast shall be sufficient to elect. With respect to other matters, unless otherwise provided by law or by the certificate of incorporation or these bylaws, the affirmative vote of the holders of a majority of the shares of all classes of stock present in person or represented by proxy at the meeting and entitled to vote on the subject

 



 

-4- matter shall be the act of the stockholders. Where a separate vote by class is required, the affirmative vote of the holders of a majority of the shares of each class present in person or represented by proxy at the meeting shall be the act of such class, except as otherwise provided by law or by the certificate of incorporation or these by-laws. SECTION 1.8. Fixing Date for Determination of Stockholders of Record. In order that the Corporation may determine the stockholders entitled to notice of or to vote at any meeting of stockholders or any adjournment thereof, or to express consent to corporate action in writing without a meeting, or entitled to receive payment of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any lawful action, the Board of Directors may fix, in advance, a record date, which shall be not more than sixty nor fewer than ten days before the date of such meeting, nor more than sixty days prior to any other action. If no record date is fixed: (1) the record date for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day on which the meeting is held; (2) the record date for determining stockholders entitled to express consent to corporate action in writing without a
meeting, when no prior action by the Board is necessary, shall be the day on which the first written consent is expressed; and (3) the record date for determining stockholders for any other purpose shall be at the close of business on the day on which the Board adopts the resolution relating thereto. A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board may fix a new record date for the adjourned meeting. Section 1.9 List of Stockholders Entitled to Vote. The Secretary shall prepare and make, at least ten days before every meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing

 



 

-5- the address of each stockholder and the number of shares registered in the name of each stockholder. Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a period of at least ten days prior to the meeting, either at a place within the city where the meeting is to be held, which place shall be specified in the notice of the meeting, or, if not so specified, at the place where the meeting is to be held. The list shall also be produced and kept at the time and place of the meeting during the whole time thereof and may be inspected by any stockholder who is present SECTION 1.10. Consent of Stockholders in Lieu of Meeting. Unless otherwise provided in the certificate of incorporation, any action required by law to be taken at any annual or special meeting of stockholders of the Corporation, or any action which may be taken at any annual or special meeting of such stockholders, may be taken without a meeting, without prior notice and without a vote, if a consent in writing, setting forth the action so taken, shall be signed by the holders of all outstanding shares entitled to vote thereon. Article II Board of Directors SECTION 2.1 Powers: Numhsr: Qualifications. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors, except as may be otherwise provided by law or in
the certificate of incorporation. The number of Directors shall be one unless a greater number is determined from time to time by the stockholders. Directors need not be stockholders.

 



 

-6- SECTION2.2 Election: Term of Office: Resignation: Removal; Vacancies. Each director shall hold office until the annual meeting of stockholders next succeeding his election and until his successor is elected and qualified or until his earlier resignation or removal. Any director may resign at any time upon written notice to the Board of Directors or to the President or the Secretary of the Corporation. Such resignation shall take effect at the time specified therein, and unless otherwise specified therein no acceptance of such resignation shall be necessary to make it effective. Any director or the entire Board of Directors may be removed, with or without cause, by the stockholders. Vacancies and newly created directorships resulting from any increase in authorized number of directors or from any other cause may be filled by the Board of Directors. Section 2.3 Regular Meetings. Regular meetings of the Board of Directors may be held at such places within or without the State of Delaware and at such times as the Board may from time to time determine, and if so determined notice thereof need not be given. SECTION 2.4 Special Meetings. Special meetings of the Board of Directors may be held at any time or place within or without the State of Delaware whenever called by the Chairman of the Board, if any, by the Vice Chairman of the Board, if any, by the President or by any two directors.
Reasonable notice thereof shall be given by the person or persons calling the meeting. SECTION 2.5 Participation in Meetings hv Conference Tolgphone Permitted. Unless otherwise restricted by the certificate or incorporation or these by-laws, members of the Board of Directors, or any committee designated by the Board, may participate in a meeting of the Board or of such committee, as the case may be, by means of conference telephone or similar communications equipment by means of which all persons

 



 

-7- participating in the meeting can hear each other, and participation in a meeting pursuant to this by-law shall constitute presence in person at such meeting. Section 2.6 Quorum: Vote Required for Action. At all meetings of the Board of Directors a majority of the entire Board shall constitute a quorum for the transaction of business. At each meeting at which a quorum is present, the vote of a majority of the directors present at the meeting shall be the act of the Board. In case at any meeting of the Board a quorum shall not be present, the members of the Board present may adjourn the meeting from time to time until a quorum shall attend. Section 2.7 Organization. Meetings of the Board of Directors shall be presided over by the Chairman of the Board, if any, or in the absence of the Chairman of the Board by the Vice Chairman of the Board, if any, or in the absence of the Vice Chairman of the Board by the President, or in their absence by a chairman chosen at the meeting. The Secretary, or in the absence of the Secretary an Assistant Secretary, shall act as secretary of the meeting, but in the absence of the Secretary and any Assistant Secretary the chairman of the meeting may appoint any person to act as secretary of the meeting. SECTION 2.8 Action by Directors Without a Meeting. Unless otherwise restricted by the certificate of incorporation or these by-laws, any action required or permitted to be
taken at any meeting of the Board of Directors, or of any committee thereof, may be taken without a meeting if all members of the Board or of such committee, as the case may be, consent thereto in writing, and the writing or writings are filed with the minutes of proceedings of the Board or committee.

 



 

-8- Article III Committees Section 3.1 Committees. The Board of Directors may, by resolution passed by a majority of the whole Board, designate one or more committees, each committee to consist of at least two directors of the Corporation. The Board may designate one or more directors as alternate members of any committee, who may replace any absent or disqualified member at any meeting of the committee. In the absence of disqualification of a member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether or not such member or members constitute a quorum, may unanimously appoint another member of the Board to act at the meeting in place of any such absent or disqualified member. Any such committee, to the extent provided in the resolution of the Board, shall have and may exercise all the powers and authority of the Board in the management of the business and affairs of the Corporation and may authorize the seal of the Corporation to be affixed to all papers which may require it; but no such committee shall have power or authority in reference to amending the certificate of incorporation, adopting an agreement of merger of consolidation, recommending to the stockholders the sale, lease or exchange of all or substantially all of the Corporation’s property and assets, recommending to the stockholders a dissolution of the
Corporation or a revocation of dissolution, removing or indemnifying directors or amending these by-laws; and no such committee shall have the power or authority to declare a dividend or to authorize the issuance of stock. SECTION 3.2 Committee Rules. Unless the Board of Directors otherwise provides, each committee designated by the Board may adopt, amend and repeal rules for the conduct of its business. In the absence of a provision by the Board or a provision in the rules of such committee to the contrary, a majority of the entire authorized number of

 



 

-9- members of such committee shall constitute a quotum for the transaction of business, the vote of a majority of the members present at a meeting at the time of such vote if a quorum is then present shall be the act of such committee, and in other respects each committee shall conduct its business in the same manner as the Board conducts its business pursuant to Article II of these by-laws. ARTICLE IV Officers Section 4.1 Officers: Election. As soon as practicable after the annual meeting of stockholders in each year, the Board of Directors shall elect a President, a Secretary, and a Treasurer. The Board may also elect one or more Vice Presidents, one or more Assistant Vice Presidents, one or more Assistant Secretaries, and one or more Assistant Treasurers and such other officers as the Board may deem desirable or appropriate and may give any of them such further designations or alternate titles as it considers desirable. Any number of offices may be held by the same person. SECTION 4.2 Term of Office: Resignation; Removal: Vacancies. Except as otherwise provided in the resolution of the Board of Directors electing any officer, each officer shall hold office until the first meeting of the Board after the annual meeting of stockholders next succeeding his or her election, and until his or her successor is elected and qualified or until his or her earlier resignation or removal. Any officer may resign at
any time upon written notice to the Board or to the President or the Secretary of the Corporation. Such resignation shall take effect at the time specified therein, and unless otherwise specified therein no acceptance of such resignation shall be necessary to make it effective. The Board may remove any officer with or without cause at any time. Any such removal shall be without prejudice to the contractual rights of such officer, if any, with the

 



 

-10- Corporation, but the election of an officer shall not of itself create contractual rights. Any vacancy occurring in any office of the Corporation by death, resignation, removal or otherwise may be filled for the uncxpired portion of the term by the Board at any regular or special meeting. SECTION 4.3 Powers and Duties. The officers of the Corporation shall have such powers and duties in the management of the Corporation as shall be stated in these by-laws or in a resolution of the Board of Directors which is not inconsistent with these by-laws and, to the extent not so stated, as generally pertain to their respective offices, subject to the control of the Board. The Secretary shall have the duty to record the proceedings of the meetings of the stockholders, the Board of Directors and any committees in a book to be kept for that purpose. The Board may require any officer, agent or employee to give security for the faithful performance of his or her duties. Article V Stock Section 5.1 Certificates. Every holder of stock in the Corporation shall be entitled to have a certificate signed by or in the name of the Corporation by the Chairman or Vice Chairman of the Board of Directors, if any, or the President or a Vice President, and by the Treasurer or an Assistant Treasurer, or the Secretary or an Assistant Secretary, of the Corporation, certifying the number of shares owned by such holder in the Corporation. If
such certificate is manually signed by one officer or manually countersigned by a transfer agent or by a registrar, any other signature on the certificate may be a facsimile. In case any officer, transfer agent or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent or registrar before such certificate is issued, it may be issued by the

 



 

-11- Corporation with the same effect as if such person were such officer, transfer agent or registrar at the date of issue. SECTION 5.2 Lost. Stolen or Destroyed Stock Certificates; Issuance of New Certificates. The Corporation may issue a new certificate of stock in the place of any certificate theretofore issued by it, alleged to have been lost, stolen or destroyed, and the Corporation may require the owner of the lost, stolen or destroyed certificate, or such owner’s legal representative, to give the Corporation a bond sufficient to indemnify it against any claim that may be made against it on account of the alleged loss, theft or destruction of any such certificate or the issuance of such new certificate. ARTICLE VI Miscellaneous SECTION 6.1 Fiscal Year. The fiscal year of the Corporation shall be the calendar year. SECTION 6.2 Seal. The Corporation may have a corporate seal, which shall have the name of the Corporation inscribed thereon and shall be in such form as may be approved from time to time by the Board of Directors. The corporate seal may be used by causing it or a facsimile thereof to be impressed or affixed or in any other manner reproduced. SECTION 6.3 Waiver of Notice of Meetings of Stockholders. Directors and Committees. Whenever notice is required to be given by law of under any provision of the certificate of incorporation or these by-laws, a written waiver thereof, signed by
the person entitled to notice, whether before or after the time stated therein, shall be deemed

 



 

-12- equivalent to notice. Attendance of a person at ameeting shall constitute a waiver of notice of such meeting, except when the person attends a meeting for the express purpose of objecting, at the beginning of the meeting, to the transaction of any business because the meeting is not lawfully called or convened. Neither the business to be transacted at, nor the purpose of, any regular or special meeting of the stockholders, directors, or members of a committee of directors need be specified in any written waiver of notice unless so required by the certificate of incorporation or these by-laws. SECTION 6.4 Indemnification of Directors, nffi rs and Employees. The Corporation shall indemnify to the fullest extent permitted by law any person made or threatened to he made a party to any action, suit or proceeding, whether criminal, civil, administrative or investigative, by reason of the fact that such person or such person’s testator or intestate is or was a director, officer or employee of the Corporation or serves or served at the request of the Corporation any other enterprise as a director, officer or employee. Expenses incurred by any such person in defending any such action, suit or proceeding shall be paid or reimbursed by the Corporation promptly upon receipt by it of an undertaking of such person to repay such expenses if it shall ultimately be determined that such person is not entitled to be
indemnified by the Corporation. The rights provided to any person by this by-law shall be enforceable against the Corporation by such person who shall be presumed to have relied upon it in serving or continuing to serve as a director, officer or employee as provided above. No amendment of this by-law shall impair the rights of any person arising at any time with respect to events occurring prior to such amendment. For purposes of this by-law, the term “Corporation” shall include any predecessor of the Corporation and any consistent corporation (including any constituent of a constituent) absorbed by the Corporation in a consolidation or merger, the term “other enterprise” shall include any corporation, partnership, joint venture, trust or employee benefit plan; service “at the request of the Corporation” shall include service as a director,

 



 

-13- officer or employee of the Corporation which imposes duties on, or involves services by, such director, office or employee with respect to an employee benefit plan, its participants or beneficiaries; any excise taxes assessed on a person with respect to an employee benefit plan shall be deemed to be indemniflable expenses; and action by a person with respect to any employee benefit plan which such person reasonably believes to be in the interest of the participants and beneficiaries of such plan shall be deemed to be action not opposed to the best interests of the Corporation. SECTION 6.5 Interested Directors: Quorum. No contract or transaction between the Corporation and one or more of its directors or officers, or between the Corporation and any other corporation, partnership, association or other organization in which one or more of its directors or officers are directors or officers, or have a financial interest, shall be void or voidable solely for this reason, or solely because the director or officer is present at or participates in the meeting of the Board of Directors or committee thereof which authorizes the contract or transaction, or solely because his or her of their votes are counted for such purpose, if: (1) the material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the Board or the committee, and the Board or committee in good faith
authorizes the contract or transaction by the affirmative votes of a majority of the disinterested directors, even though the disinterested directors be less than a quorum; or (2) the material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the stockholders entitled to vote thereon, and the contract or transaction is specifically approved in good faith by vote of the stockholders; or (3) the contract or transaction is fair as to the Corporation as of the time it is authorized, approved or ratified, by the Board, a committee thereof or the stockholders. Common or interested directors may be counted in determining the presence of a quorum at a meeting of the Board or of a committee which authorizes the contract or transaction.

 



 

-14- SECTION6.6 Form of Records. Any records maintained by the Corporation in the regular course of its business, including its stock ledger, books of account and minute books, may be kept on, or be in the form of, punch cards, magnetic tape, photographs, microphotographs or any other information storage device, provided that the records so kept can be converted into clearly legible form within a reasonable time. The Corporation shall so convert any records so kept upon the request of any person entitled to inspect the same. Section 6.7 Amendment of By-laws. These by-laws may be amended or repealed, and new by-laws adopted, by the Board of Directors. In addition, the holders of not less than 51% of the Corporation’s voting stock may adopt additional by-laws and may amend or repeal any by-law whether or not adopted by them.

 



Exhibit 3.2.17

EXHIBIT B lSetK Exhih BY-LfiWS ARTICLE I Section 1 — Name. The name of the corporation shall be “PARON, INC.” (hereinafter referred to as the “corporation”). Section 2 — Seal. The corporation shall have a corporate seal which shall be as follows: A circular disc, on the outer margin of which shall appear the corporate name and the State of Incorporation, with the words “corporate seal” through the center, so mounted that it may be used to impress these words in raised letters upon paper. The seal shall be in the charge of the Secretary. Section 3 Fiscal Year. The fiscal year of the corporation shall begin at the beginning of the 1st day of January and end at the close of the 31st day of Decerrtoer next succeeding. ARTICLE II CAPITAL STOCK Section 1 Consideration for Shares. The Board of Directors shall cause the corporation to issue the capital stock of the corporation for such consideration as has been fixed by such Board in accordance with the provisions of the Articles of Incorporation. Section 2 Payment of Shares. Subject to the provisions of the Articles of incorporation, the consideration for the issuance of the shares of the capital stock of the corporation may be paid, in whole or in part, in money, or in other property, tangible or intangible; provided, however, that the part of the surplus of the corporation which is transferred to capital upon the issuance of such shares as a share
dividend shall be deemed to be the consideration for the issuance of such shares. When payment of the consideration for which a share was authorized to be issued shall have been received by the corporation, or when surplus shall have been transferred to capital upon the issuance of a share dividend, such share shall be declared and taken to be fully paid and not liable to any further call or assessment, and the holder thereof shall not be liable for any further payments thereon. In the absence of actual fraud in the transaction, the judgment of the Board of Directors as to the value of such property, labor or services received as consideration, or the value placed by the Board of Directors i xhi the corporate assets in the event of a share dividend, shall be conclusive. Promissory notes or future services shall not be accepted in payment or part payment of any of the Stock of the corporation.

 



 

BY-LSWS Page 2 Section 3 Preemptive Rights. The holders of shares of the common stock of the corporation at all times shall have preemptive rights to subscribe for or acquire, in proportion to their holdings, any and all shares of caiman stock, or securities convertible into cannon stock, or warrants or other instruments carrying the right to purchase shares of caiman stock, which may hereafter be issued by the corporation, and such holders shall have such preenptive rights to subscribe for or acquire shares of any other class of stock of the corporation which may be hereafter issued, as may be provided by the laws of the State of Indiana, Section 4 — - Issuance of Shares. The authorized but unissued shares of connion stock of the corporation may be issued and sold or otherwise disposed of by the corporation, at any time or fran time to time, for such consideration, not less than the par value of such shares, if any, and for such purpose or purposes, as may be determined by the Board of Directors. Section 5 — - Acquisition by Corporation of its Own Stock. Unless any statute of the State of Indiana shall expressly provide to the contrary, the corporation may acquire, hold and dispose of any shares of its cannon stock or stock of any other class theretofore issued and outstanding. Section 6 — - Certificates for Shares. The corporation shall issue to each shareholder a certificate signed by the president or a
vice-president, and the secretary of the corporation certifying the number of shares owned by him in the corporation. Where such certificate is also signed by a transfer agent or registrar, the signatures of the president, vice-president, or secretary may be facsimiles. The certificate shall state the name of the registered holder> the number of shares represented thereby, the par value of each share or a statement that such shares have no par value, and whether such shares have been fully paid up. One certificate shall be legibly stamped to indicate the per centum which has been paid up, and as further payments are made thereon the certificate shall be stamped accordingly. If the corporation issues more than one class, every certificate issued shall state the kind and class of shares represented thereby, and the relative rights, interests, preferences and restrictions of such class, or a sunmary thereof. Section 7 — - Form of Certificates. The stock certificates to represent the shares of the capital stock of this corporation shall be in such form, not inconsistent with the laws of the State of Indiana, as may be adopted by the Board of Directors. Section 8 — - Transfer of Stock. Title to a certificate and to the shares represented thereby can be transferred only: (a) By delivery of the certificate endorsed either in blank or to a specified person by the person appearing by the certificate to be the owner of the shares
represented thereby; or

 



 

j-V-LAVS Page 3 (b) By delivery of the certificate and a separate document containing a written assignment of the certificate or a power of attorney to sell, assign, or transfer the same or the shares represented thereby, signed by the person appearing by the certificate to be the owner of the shares represented thereby. Such assignment or power of attorney may be either in blank or to a specified person. Section 9 — - Closing of Transfer Book. The transfer books shall be closed for a period of ten days prior to the date set for any meeting of shareholders, and during such period no new certificate of stock shall be issued by this corporation and no change or transfer shall be made upon the records thereof. ARTICLE III MEETINGS OF STOCKHOLDERS Section 1 — - Place of Meetings. The Board of Directors may designate any place, either within or without the State of Indiana, as the place of meeting for any annual meeting or any special meeting called by the Board of Directors. If no designation is made, or if a special meeting is otherwise called, the place of meeting shall be the principal office of the corporation, in the City of Evansville, Indiana. Section 2 — - Annual Meetings. The annual meeting of the shareholders for the election of directors and for the transaction of such other business as may properly come before the meeting, shall be held at 10:00 A.M. in the forenoon on the third Tuesday
in February of each year, if such day is not a legal holiday, and if a holiday, then on the 1st following day that is not a legal holiday. If for any reason the annual meeting of the shareholders shall not be held at the time and place herein provided, the same may be held at any time following the close of each fiscal year of the corporation, but in no event shall the annual meeting of shareholders be held later than five months after the close of each fiscal year of the corporation. Section 3 Special Meetings. A special meeting of the shareholders may be be called at any time by the Board of Directors, the Chairman of the Board, or by Shareholders holding not less than one-third (1/3) of all the shares of capital stock outstanding and entitled by the Articles of Incorporation to vote on the business proposed to be transacted thereat. Section A Notice of Meetings. A written or printed notice of the meeting, and in case of a special meeting the purpose or purposes for which the meeting is called, shall be delivered or mailed by the secretary or by the officers or persons calling the meeting, to each holder of the capital stock of the corporation, at the time entitled to vote, at such address as appears upon the records of the corporation, at least ten days before the date of the meeting. Notice of any such meeting may be waived in writing by any shareholder if the waiver sets forth in reasonable detail the purpose or purposes
for which the meeting is called, and the time and place thereof. Attendance at any meeting, in person or by proxy, shall constitute a waiver of notice of such meeting.

 



 

BY-IAWS Page 4 Section 5 — - Voting at Meetings. Except as otherwise provided by the provisions of the Articles of Incorporation, ever shareholder shall have the right at every shareholder’s meeting of the corporation to one vote for No share shall be voted at any meetings: Upon which an installment is due and unpaid; or Which shall have been transferred on the books of the corporation within ten days next preceding the date of the meeting; or (3) Which belongs bo the oorporation that issued the share. Section 6 — - Proxies. A shareholder nay vote either in person or by proxy executed in writing by” the shareholder or a duly authorized attorney-in-fact. No proxy shall be valid after eleven (11) months from the date of its execution, unless a longer time is expressly provided therein. Section 7 Quorum. Unless otherwise provided in the Articles of Incorpora tion, at any meeting of the shareholders, a majority of the shares of the capital stock outstanding and entitled by the Articles of Incorporation to vote, represented in person or by proxy, shall constitute a quorum. Section 8 — - Organization. The Chairman of the Board, and in his absence, the Vice-chairman of the Board, ard in their absence any shareholder chosen by the shareholders present, shall call meetings of the shareholders to order and shall act as chairman of such meetings, and the secretary of the oorporation shall act as secretary of all
meetings of the shareholders. In the absence of the secretary, the presiding officer may appoint a shareholder to act as secretary of the meeting. ARTICLE IV BQftKD OF DIRBCTORS Section 1 — - Board of Directors. The Board of Directors shall consist of three (3) members, who shall be elected annually by a majority of the shares represented at the annual meeting of the shareholders. Such directors shall hold office until the next annual meeting of the shareholders and until their successors are elected and qualified. Directors must be a citizen of the United States. Directors need not be shareholders unless the Articles of Incorporation so require. Section 2 Duties. The corporate power of the corporation shall be vested in the Board of Directors, who shall have the management and control of the business of the corporation. They shall employ such agents and servants as they may deem advisable, and fix the rate of compensation of all agents, employees and officers.

 



 

BY-LfiWS Page 5 Section 3 — - Resignation. A director may resign at any time by filing his written resignation with the secretary. Section 4 — Removal. At a meeting of the shareholders called expressly for that purpose, directors may be removed in the manner provided in this Section, unless otherwise provided in the Articles of Incorporation. Any and all of the members of the Board of Directors may be removed, with or without cause, by a vote of the holders of a majority of the shares then entitled to vote, at an election of directors. Section 5 — - Vacancies. In case of any vacancy in the Board of Directors through death, resignation, removal or other cause, the remaining directors by the affirmative vote of a majority thereof, may elect a successor to fill such vacancy until the next annual meeting and until his successor is elected and qualified. If the vote of the remaining members of the Board shall result in a tie, the vacancy shall be filled by shareholders at the annual meeting or a special meeting called for the purpose. Shareholders shall be notified of the name, address, principal occupation and other pertinent information about any director elected by the Board of Directors to fill any vacancy. Section 6 Annual Meeting. The Board of Directors shall meet each year imrediately after the annual meeting of the shareholders, at the place viiere such meeting of the shareholders has been held, for the
purpose of organization, election of officers, and consideration of any other business that may be brought before the meeting. No notice shall be necessary for the holding of this annual meeting. If such meeting is not held as above provided, the election of officers may be had at any subsequent meeting of the Board specifically called in the manner provided in Section 7 following. Section 7 — Other Meetings. Other meetings of the Board of Directors may be held upon the call of the Chairman of the Board, the Vice-Chairman of the Board, or of two or more members of the Board of Directors, at any place within or without the State of Indiana, or by means of a conference telephone or similar catnunications equipment by which all persons participating in the meeting can ocmmunicate with each other, in which case participation in such manner constitutes presence in person at the meeting, and upon forty-eight hours’ notice, specifying the time, place, manner, and general purposes of the meeting, given to each director, either personally, by mailing or by telegram. At any meeting at which all directors are present, notice of the time, place and purpose thereof shall be deemed waived; and similar notice may litewise be waived by absent directors, either by written instrument or by telegram. Section 8 Quorum. At any meeting of the board of directors, the presence of a majority of the members of the board
elected and qualified shall constitute a quorum for the transaction of any business except the filing of vacancies in the board of directors. Section 9 Organization. The Chairman of the Board, and in his absence the Vice-Chairman of the Board, and in their absence any director chosen by the directors present, shall call meetings of the Board of Directors to order, and shall act as chairman of such meeting. The secretary of the corporation shall

 



 

BY-LAWS Page 6 act as secretaiy of the Board of Directors, but in the absence of the secretary the presiding officer may appoint any director to act as secretary of the meeting. Section 10 Order of Business. The order of business at all meetings of the Board of Directors shall be as follows: Roll call, Reading of the Minutes of the preceding meeting and action thereon, Reports of officers, Reports of Conndttees, Unfinished business, Miscellaneous business, New business. ACTION V EXECUTIVE OOMCTIEE Section 1. — Number and Tenure. The Board of Directors may, at any meeting, appoint one director who, with the Chairman of the Board, shall constitute and be called the executive ccmmittee. In case of the absence or inability to act of the Chairman of the Board, the Vice-Chairman of the Board shall act as a member of the executive committee. At any time when the office of Vice-Chairman shall be vacant, the Board of Directors shall appoint a member of the Board of Directors to serve in the place of the Vice-Chairman. Each director appointed to the executive ccmnittee shall act as a member of the executive conmittee until another director is appointed and acts in his place. The Chairman of the Board shall preside at meetings of the executive committee. In case of the absence or inability to act as Chairman of the Board, or upon his request, the duties and powers given to him in this Article
shall vest in the Vice-Chairman, and in his absence or inability to act or if the office of Vice-Chairman shall be vacant, shall vest in such other director as may be appointed by the Board of Directors. Section 2 Powers. The executive committee shall advise with and aid the officers of the corporation in all matters concerning its interests and the management of its business. When the Board of Directors is not in session, the executive committee shall have and may exercise all the powers of the Board of Directors, so far as such may be delegated legally, with reference to the conduct of the business of the corporation, except that the executive conmittee shall not have the power or authority of the Board of Directors in reference to amending the Articles of incorporation, adopting an agreement of merger or consolidation, reccmnending to the shareholders the sale, lease or exchange of all or substantially all of the corporation’s property and assets,

 



 

BY-LAWS Page 7 recKXimending to the stockholders a dissolution of the corporation or a revocation of a dissolution, or amending the by-laws of the corporation or declaring a dividend or authorizing the issuance of stock. Section 3 — Meetings. Meetings of the executive committee shall be held at the office of the corporation, or elsewhere, or by means of a conference telephone or similar ccranunications equipment by which all persons participating in the meeting of the executive committee can cormunicate with each other, and participation in this manner shall constitute presence in person at the meeting. Such meetings of the executive catmittee may be held at such time or times as the rosnbers of the executive committee may appoint, but the executive carmittee shall at all times be subject to the call of the Chairman of the Board. Section 4. — - Records and Reports. The executive committee, through the secretary any assistant secretary, shall keep the minutes of the meetings of the executive committee and cause them to be recorded in a book kept at the principal office of the corporation for that purpose. Such minutes shall be presented to the Board of Directors from time to time for their information. ARTICLE VI OFFICERS QP THE CORPORATION Section 1 — - Officers. The officers of the corporation shall consist of a Chairman of the Board, a Vice-chairman of the Board, a President, a
Secretary, and a Treasurer, and the Board of Directors, furthermore, may appoint such assistant secretaries and assistant treasurers as it may determine. All such officers shall serve during the pleasure of the Board of Directors. Any two or more offices may be held by the same person, except that the duties of the President and Secretary shall not be performed by the same person. The Board of Directors by resolution may create and define the duties of other offices in the corporation and shall elect and appoint persons to fill all such offices. Election or appointment of an officer shall not of itself create any contract rights. Section 2 — Vacancies. Whenever any vacancies shall occur in any office by death, resignation, increase in the number of offices of the corporation, or otherwise, the same shall be filled by the board of directors and the officer so elected shall hold office until his successor is chosen and qualified. Section 3 Chairman of the Board. The Chairman of the Board shall preside at all meetings of shareholders, meetings of the Board of Directors, and meetings of the executive committee, and shall have such other and further authority and perform such other duties as are prescribed by these by-laws and by the Board of Directors. Section 4 Vice hairman of the Board, ttie Vice-Chairman of the Board, if he is not the chief executive officer of the corporation, shall have authority and perform such
duties as may be prescribed by these by-laws and by the

 



 

BY-LAWS Page 8 Chairman of the Board. The Vice-chairman of the Board, in the absence or disability of the Chairman of the Board, shall preside at all meetings of the stockholders, meetings of the Board of Directors, and meetings of the executive committee. Section 5 — - President. The President, if he is not the chief executive officer of the corporation, shall have such authority and perform such duties as may be prescribed by these by-laws and by the chief executive officer. ·me President, if he is the chief executive officer of the corporation, shall have such authority and perform such duties as are prescribed by these by-laws and by the Board of Directors. Section 6 Chief Executive Officer. The Board of Directors shall designate the Chairman of the Board, the Vice-Cnairman of the Board, or the President as the chief executive officer of the corporation. Such chief executive officer shall have the general direction of the affairs of the corporation, subject to the Board of Directors. He may appoint and discharge agents and employees, and perform such other duties as are incident to his office or delegated to him fcy the Board of Directors or which are or may at any time be authorized or required by law. Section 7 — Secretary. The Secretary shall have the custody and care of the corporate seal, records, minutes and stock books of the corporation. He shall attend all meetings of the shareholders and of
the Board of the Directors, and shall keep, or cause to be kept in a book provided for the purpose, a true and complete record of the proceedings of such meetings, and shall perform a like duty for all standing ccmnittees appointed by the Board of Directors, when required. He shall attend to the giving and serving of all notices of the corporation, shall file and take charge of all papers and documents belonging to the corporation and shall perform such other duties as this code of by-laws may require or the Board of Directors may prescribe. Section 8 — - Treasurer. The Treasurer shall keep correct and complete records of account, showing accurately at all times, the financial condition of the corporation. He shall be the legal custodian of all monies, notes, securities and other valuables which may from time to time come into the possession of the corporation. He shall immediately deposit all funds of the corporation coming into his hands in some reliable bank or depositary to be designated by the Board of Directors, and shall keep such bank account in the name of the corporation. He shall furnish at meetings of the Board of Directors, or whenever requested, a statement of the financial condition of the corporation, and shall perform such other duties as this code of by-laws may require or the Board of Directors may prescribe. The Treasurer may be required to furnish bond in such amount as shall be
determined by the Board of Directors. Section 9 Assistant Secretaries and Assistant Treasurers. The assistant secretaries and the assistant treasurers, respectively {in the order designated by the Board of Directors or, lacking such designation, by the Chairman of the Board) in the absence of the Secretary or Treasurer, as the

 



 

BY-LBWS Page 9 case may be, shall perform the duties and exercise the powers of such Secretary of Treasurer and shall perform such other duties as the Board of Directors shall prescribe. Section 10 Delegation of Authority. In case of the absence of any officer of the corporation, or for any other reason that the board of directors may deem sufficient, the board of directors may delegate the powers or duties of such officer to any other officer or to any director, for the time being, provided a majority of the entire board of directors concurs therein. Section 11 — Execution of Documents. Unless otherwise provided by the Board of Directors, or the executive committee, all contracts, leases, cantercial paper and other instruments in writing and legal documents, shall be signed by the president and attested by the secretary. All bonds, deeds and mortgages shall be signed by the President and attested by the Secretary. All certificates of stock shall be signed by the President and attested by the Secretary. All checks, drafts, notes and orders for the payment of money shall be signed by those officers or employees of the corporation as the directors may frcm time to time designate. Section 12 Loans to Officers. No loan of money or property or any advance on account of services to be performed in the future shall be made to any officer or director of the corporation. ARTICLE VTI INDH IFIGATION Section 1
— - Indemnification. The corporation shall indemnify and hold harmless each of its directors and officers against any and all expenses actually and necessarily incurred by him in connection with the defense of any action, suit or proceeding in \ghich he is made a party by reason of his being and having been a director or officer of the corporation, except in relation to matters as to which he shall be adjudged in such action suit or proceeding to be liable for negligence or misconduct in the performance of his duties as such director or officer. In the event of settlement of such action, suit or proceeding in the absence of such adjudication, indemnification shall include reimbursement of amounts paid in settlement and expenses actually and necessarily incurred by such director or officer in connection therewith but such indemnification shall be provided only if the corporation is advised by its counsel that, in his opinion, (i) such settlement is for the best interests of the corporation and (ii) the director or officer to be indemnified has not been guilty of negligence or misconduct in respect of any matter covered by such settlement. Such right of indemnification shall not be deemed exclusive of any other right, rights, to which he may be entitled under any by-law, agreement, vote of shareholders or otherwise.

 



 

by-laws Page 10 ARTICLE VIII CORPORATE BOOKS Section i Place of Keeping, in General. Except as otherwise provided by the laws of the State of Indiana, by the Articles of Incorporation of the corporation or by these by-laws, the books and records of the corporation may be kept at such place or places, within or without the State of Indiana, as the board of directors may from time to time by resolution determine. Section 2 Stock Register or Transfer Book, The original or duplicate stock register or transfer book shall contain a ccrcplete and accurate shareholders list, alphabetically arranged, giving the names and addresses of all shareholders, the number and classes of shares held by each, and shall be kept at the principal office of the corporation in the State of Indiana. ARTICLE IX AMENDMENTS Section 1 — - Amendments. By-laws nay be adopted, amended or repealed at any meeting of the Board of Directors by the vote of a majority thereof, unless the Articles of Incorporation provide for the adoption, amendment, or repeal by the shareholders, in which event, action thereon may be taken at any meeting of the shareholders by the vote of a majority of the voting shares outstanding. ARTICLE X REPAYMENT OF EXCESS PAYMENTS Section 1 — - Repayment. All payments made by the corporation to any officer or~director of the corporation, whether as salary, wages, fees, rent,
interest, or otherwise, and with respect to which the corporation takes and asserts an income tax deduction, shall be expressly subject to the obligation of the payee to repay such portion thereof as may be finally disallowed as an income tax deduction by the corporation. All officers and directors are charged with knowledge of this section of the by-laws and the fact that their contracts of employment or other contracts with the corporation are expressly subject to the provisions of this By-law.

 



Exhibit 3.2.18

EXHIBIT B BY-LAWS OF QUALEX INC. (adopted as of August 12, 1994) ARTICLE I afcockholders Section 1.1 ftrmi l Meetings. An annual meeting of stockholders shall be held for the election of directors at such date, time, and place either within or without the State of Delaware as may be designated by the Board of Directors from time to time. Any other proper business may be transacted at the annual meeting. Section 1.2 flp ial Meetings. Special meetings of stockholders may be called at any time by the Chairman of the Board, if any, the Vice Chairman of the Board, if any, the President or the Board of Directors, to be held at such date, time, and place either within or without the State of Delaware as may be stated in the notice of the meeting. Section 1.3 Notice of Meetings. Whenever stockholders are required or permitted to take any action at a meeting, a written notice of the meeting shall be given which shall state the place, date and hour of the meeting, and, in the case of a special meeting, the purpose or

 



 

-2- purposes for which the meeting is called. Unless otherwise provided by law, the written notice of any meeting shall be given not fewer than ten nor more than sixty days before the date of the meeting to each stockholder entitled to vote at such meeting. If mailed, such notice shall be deemed to be given when deposited in the United States mail, postage prepaid, directed to the stockholder at such stockholder’s address as it appears on the records of the Corporation. Section 1.4 Adjournments. Any meeting of stockholders, annual or special, may adjourn from time to time to reconvene at the same or some other place, and notice need not be given of any such adjourned meeting if the time and place thereof are announced at the meeting at which the adjournment is taken. At the adjourned meeting the Corporation may transact any business which might have been transacted at the original meeting. If the adjournment is for more than thirty days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the meeting. Section 1.5 Quorum. At each meeting of stockholders, except where otherwise provided by law or the certificate of incorporation or these by-laws, the holders of a majority of the outstanding shares of each class of stock entitled to vote at the meeting, present in person or
represented by

 



 

-3- proxy, shall constitute a quorum. For purposes of the foregoing, two or more classes or series of stock shall be considered a single class if the holders thereof are entitled to vote together as a single class at the meeting. In the absence of a quorum, the stockholders so present may, by majority vote, adjourn the meeting from time to time in the manner provided by Section 1.4 of these by-laws until a quorum shall attend. Shares of its own capital stock belonging on the record date for the meeting to the Corporation or to another corporation, if a majority of the shares entitled to vote in the election of directors of such other corporation is held, directly or indirectly, by the Corporation, shall neither be entitled to vote nor be counted for quorum purposes; provided, however, that the foregoing shall not limit the right of the Corporation to vote stock, including but not limited to its own stock, held by it in a fiduciary capacity. Section 1.6 Organization. Meetings of stockholders shall be presided over by the Chairman of the Board, if any, or in the absence of the Chairman of the Board by the Vice Chairman of the Board, if any, or in the absence of the Vice Chairman of the Board by the President, or in the absence of the President by a Vice President, or in the absence of the foregoing persons by a chairman designated by the Board of Directors, or in the absence of such designation by a chairman chosen at the
meeting. The Secretary shall act as

 



 

-4- secretary of the meeting, or in the absence of the Secretary by an Assistant Secretary, or in their absence the chairman of the meeting may appoint any person to act as secretary of the meeting. Section 1.7 Voting: proxies. Unless otherwise provided in the certificate of incorporation, each stockholder entitled to vote at any meeting of stockholders shall be entitled to one vote for each share of stock held by such stockholder which has voting power upon the matter in question. Each stockholder entitled to vote at a meeting of stockholders or to express consent or dissent to corporate action in writing without a meeting may authorize another person or persons to act for such stockholder by proxy, but no such proxy shall be voted or acted upon after three years from its date, unless the proxy provides for a longer period.. A duly executed proxy shall be irrevocable if it states that it is irrevocable and if, and only as long as, it is coupled with an interest sufficient in law to support an irrevocable power. A stockholder may revoke any proxy which is not irrevocable by attending the meeting and voting in person or by filing an instrument in writing revoking the proxy or another duly executed proxy bearing a later date with the Secretary of the Corporation. Voting at meetings of stockholders need not be by written ballot and need not be conducted by inspectors unless the holders of a majority of the outstanding
shares of all classes of stock entitled to

 



 

-5- vote thereon present in person or by proxy at such meeting shall so determine. At all meetings of stockholders, the affirmative vote of the holders of a majority of the shares of all classes of stock present in person or represented by proxy at the meeting and entitled to vote on the subject matter shall be the act of the stockholders. Where a separate vote by class is required, the affirmative vote of the holders of a majority of the shares of each class present in person or represented by proxy at the meeting shall be the act of such class, except as otherwise provided by law or by the certificate of incorporation or these by-laws. Section 1.8. Fixing Date for Determination.....o Stockholders of Record. In order that the Corporation may determine the stockholders entitled to notice of or to vote at any meeting of stockholders or any adjournment thereof, or to express consent to corporate action in writing without a meeting, or entitled to receive payment of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any lawful action, the Board of Directors may fix, in advance, a record date, which shall be not more than sixty nor fewer than ten days before the date of such meeting, nor more than sixty days prior to any other action. If no record date is fixed: (1) the record date for determining
stockholders entitled to notice of or to vote at a meeting of stockholders shall be at

 



 

-6- the close of business on the day next preceding the day on which notice is given, or, if notice is waived, at the close of business on the day next preceding the day on which the meeting is held; (2) the record date for determining stockholders entitled to express consent to corporate action in writing without a meeting, when no prior action by the Board is necessary, shall be the day on which the first written consent is expressed; and (3) the record date for determining stockholders for any other purpose shall be at the close of business on the day on which the Board adopts the resolution relating thereto. A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board may fix a new record date for the adjourned meeting. Section 1.9 T,i at of Stockholders Entitled to Vote. The Secretary shall prepare and make, at least ten days before every meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the address of each stockholder and the number of shares registered in the name of each stockholder. Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a period of at least ten days prior to the meeting, either at a place within the
city where the meeting is to be held, which place

 



 

-7- shall be specified in the notice of the meeting, or, if not so specified, at the place where the meeting is to be held. The list shall also be produced and kept at the time and place of the meeting during the whole time thereof and may be inspected by any stockholder who is present. Section l.io. rnnsent of stockholders in Lieu of Meeting. Unless otherwise provided in the certificate of incorporation, any action required by law to be taken at any annual or special meeting of stockholders of the Corporation, or any action which may be taken at any annual or special meeting of such stockholders, may be taken without a meeting, without prior notice and without a vote, if a consent in writing, setting forth the action so taken, shall be signed by the holders of all outstanding shares entitled to vote thereon. ARTICLE II Hoard of Directors Section 2.1 Powers: Number: Qualifications- The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors, except as may be otherwise provided by law or in the certificate of incorporation. The Board shall consist of one or more members, the number thereof to be determined from time to

 



 

-8- time by the stockholders. Directors need not be stockholders. Section 2.2 P-lftnHont T rm of Office; Repj cmatiQllf RRinnval Vananciea. Each director shall hold office until the annual meeting of stockholders next succeeding his election and until his successor is elected and qualified or until his earlier resignation or removal. Any director may resign at any time upon written notice to the Board of Directors or to the President or the Secretary of the Corporation. Such resignation shall take effect at the time specified therein, and unless otherwise specified therein no acceptance of such resignation shall be necessary to make it effective. Any director or the entire Board of Directors may be removed, with or without cause, by the stockholder or stockholders, as the case may be, who nominated the director or directors in question pursuant to the Agreement. Vacancies and newly created directorships resulting from any increase in authorized number of directors or from any other cause may be filled by the stockholders. Section 2.3 Pftcnilair MftBfainas. Regular meetings of the Board of Directors may be held at such places within or without the State of Delaware and at such times, no less frequently than quarterly, as the Board may from time to time determine, and if so determined notice thereof need not be given.

 



 

-9- Section 2.4 Special Meetings. Special meetings of the Board of Directors may be held at any time or place within or without the State of Delaware whenever called by the Chairman of the Board, if any, by the Vice Chairman of the Board, if any, by the President or by any two directors. Reasonable notice thereof shall be given by the person or persons calling the meeting. Section 2.5 Participation in Meetings by Conference Telephone Permitted. Unless otherwise restricted by the certificate or incorporation or these by-laws, members of the Board of Directors, or any committee designated by the Board, may participate in a meeting of the Board or of such committee, as the case may be, by means of conference telephone or similar communications equipment by means of which all persons participating in the meeting can hear each other, and participation in a meeting pursuant to this by-law shall constitute presence in person at such meeting. Section 2.6 Quorum: Vote Required for Action. At all meetings of the Board of Directors a majority of the entire Board shall constitute a quorum for the transaction of business. At each meeting at which a quorum is present, the vote of the majority of the directors shall be the act of the Board. In case at any meeting of the Board a quorum shall

 



 

-10- not be present, the members of the Board present may adjourn the meeting from time to time until a quorum shall attend. Section 2.7 Organi nation. Meetings of the Board of Directors shall be presided over by the Chairman of the Board, if any, or in the absence of the Chairman of the Board by the Vice Chairman of the Board, if any, or in the absence of the Vice Chairman of the Board by the President, or in their absence by a chairman chosen at the meeting. The ‘ Secretary, or in the absence of the Secretary an Assistant Secretary, shall act as secretary of the meeting, but in the absence of the Secretary and any Assistant Secretary the chairman of the meeting may appoint any person to act as secretary of the meeting. Section 2.8 Action by Directors Without a Meeting. Unless otherwise restricted by the certificate of incorporation or these by-laws, any action required or permitted to be taken at any meeting of the Board of Directors, or of any committee thereof, may be taken without a meeting if all members of the Board or of such committee, as the case may be, consent thereto in writing, and the writing or writings are filed with the minutes of proceedings of the Board or committee.

 



 

-11- ARTICLE III Committees Section 3.1 Committees. The Board of Directors may, by resolution passed by a majority of the whole Board, designate one or more committees, each committee to consist of at least two directors of the Corporation, one nominated by one shareholder under the Agreement, the other nominated by the other shareholder. The Board may designate one or more directors as alternate members of any committee, who may replace any absent or disqualified member at any meeting of the committee. In the absence of disqualification of a member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether or not such member or members constitute a quorum, may unanimously appoint another member of the Board to act at the meeting in place of any such absent or disqualified member. Any such committee, to the extent provided in the resolution of the Board, shall have and may exercise all the powers and authority of the Board in the management of the business and affairs of the Corporation, subject to the Agreement, and may authorize the seal of the Corporation to be affixed to all papers which may require it; but no such committee shall have power or authority in reference to amending the certificate of incorporation, adopting an agreement of merger or consolidation, recommending to the stockholders the sale, lease or
exchange of all or substantially all of the

 



 

-12- Corporation’s property and assets, recommending to the stockholders a dissolution of the Corporation or a revocation of dissolution, removing or indemnifying directors or amending these by-laws; and no such committee shall have the power or authority to declare a dividend or to authorize the issuance of stock. Section 3.2 mmift.pR Rules. Unless the Board of Directors otherwise provides, each committee designated by the Board may adopt, amend and repeal rules for the conduct of its business. In the absence of a provision by the Board or a provision in the rules of such committee to the contrary, a majority of the entire authorized number of members of such committee shall constitute a quorum for the transaction of business, the vote of a majority of the members present at a meeting at the time of such vote if a quorum is then present shall be the act of such committee, and in other respects each committee shall conduct its business in the same manner as the Board conducts its business pursuant to Article II of these by-laws. ARTICLE IV Officers Section 4.1 officers; Election. As soon as practicable after the annual meeting of stockholders in each year, the Board of Directors shall elect a President and a

 



 

-13- Secretary, and it may, if it so determines, elect from among its members a Chairman of the Board and a Vice Chairman of the Board. The Board may also elect one or more Vice Presidents, one or more Assistant Vice Presidents, one or more Assistant Secretaries, a Treasurer and one or more Assistant Treasurers and such other officers as the Board may deem desirable or appropriate and may give any of them such further designations or alternate titles as it considers desirable. Any number of officers may be held by the same person. section 4.2 Tsrm nf office: Resignation; Removal; Vacancies. Except as otherwise provided in the resolution of the Board of Directors electing any officer, each officer shall hold office until the first meeting of the Board after the annual meeting of stockholders next succeeding his or her election, and until his or her successor is elected and qualified or until his or her earlier resignation or removal. Any officer may resign at any time upon written notice to the Board or to the President or the Secretary of the Corporation. Such resignation shall take effect at the time specified therein, and unless otherwise specified therein no acceptance of such resignation shall be necessary to make it effective. The Board may remove any officer with or without cause at any time. Any such removal shall be without prejudice to the contractual rights of such officer, if any, with the
Corporation, but the election of an officer shall

 



 

-14- not of itself create contractual rights. Any vacancy occurring in any office of the Corporation by death, resignation, removal or otherwise may be filled for the unexpired portion of the term by the Board at any regular or special meeting. Section 4.3 Pnwrs and nnf.-jp.s. The officers of the Corporation shall have such powers and duties in the management of the Corporation as shall be stated in these bylaws or in a resolution of the Board of Directors which is not inconsistent with these by-laws and, to the extent not so stated, as generally pertain to their respective offices, subject to the control of the Board. The Secretary shall have the duty to record the proceedings of the meetings of the stockholders, the Board of Directors and any committees in a book to be kept for that purpose. The Board may require any officer, agent or employee to give security for the faithful performance of his or her duties. ARTICLE V Stock Section 5.1 Certificates. Every holder of stock in the Corporation shall be entitled to have a certificate signed by or in the name of the Corporation by the Chairman of Vice Chairman of the Board of Directors, if any, or the President or a Vice President, and by the Treasurer or an

 



 

-15- Assistant Treasurer, or the Secretary or an Assistant Secretary, of the Corporation, certifying the number of shares owned by such holder in the Corporation. If such certificate is manually signed by one officer or manually countersigned by a transfer agent or by a registrar, any other signature on the certificate may be a facsimile. In case any officer, transfer agent or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent or registrar before such certificate is issued, it may be issued by the Corporation with the same effect as if such person were such officer, transfer agent or registrar at the date of issue. Section 5.2 T,oat. Stolen or Destroyed Stock Certificates: Issuanrrft of Naw Certificates. The Corporation may issue a new certificate of stock in the place of any certificate theretofore issued by it, alleged to have been lost, stolen or destroyed, and the Corporation may require the owner of the lost, stolen or destroyed certificate, or such owner’s legal representative, to give the Corporation a bond sufficient to indemnify it against any claim that may be made against it on account of the alleged loss, theft or destruction of any such certificate or the issuance of such new certificate.

 



 

-16- ARTICLE VI Mi ar-p-11 anpous Section 6.1 Fiscal Year. The fiscal year of the Corporation shall be the calendar year. Section 6.2 Seal. The Corporation may have a corporate seal, which shall have the name of the Corporation inscribed thereon and shall be in such form as may be approved from time to time by the Board of Directors. The corporate seal may be used by causing it or a facsimile thereof to be impressed or affixed or in any other manner reproduced. Section 6.3 Waiver of Notice of Meetings of Stockholders. Directors and Committees. Whenever notice is required to be given by law of under any provision of the certificate of incorporation or these by-laws, a written waiver thereof, signed by the person entitled to notice, whether before or after the time stated therein, shall be deemed equivalent to notice. Attendance of a person at a meeting shall constitute a waiver of notice of such meeting, except when the person attends a meeting for the express purpose of objecting, at the beginning of the meeting, to the transaction of any business because the meeting is not lawfully called or convened. Neither the business to be transacted at, nor the purpose of, any regular or special

 



 

-17- meeting of the stockholders, directors, or members of a committee of directors need be specified in any written waiver of notice unless so required by the certificate of incorporation or these by-laws. Section S.4 TnriPmTiifIraHon of PirpcrnrFj, Officers and Rmplovees. The Corporation shall indemnify to the fullest extent permitted by law any person made or threatened to be made a party to any action, suit or proceeding, whether criminal, civil, administrative or investigative, by reason of the fact that such person or such person’s testator or intestate is or was a director, officer or employee of the Corporation or serves or served at the request of the Corporation any other enterprise as a director, officer or employee. Expenses incurred by any such person in defending any such action, suit or proceeding shall be paid or reimbursed by the Corporation promptly upon receipt by it of an undertaking of such person to repay such expenses if it shall ultimately be determined that such person is not entitled to be indemnified by the Corporation. The rights provided to any person by this by-law shall be enforceable against the Corporation by such person who shall be presumed to have relied upon it in serving or continuing to serve as a director, officer of employee as provided above. No amendment of this by-law shall impair the rights of any person arising at any time with respect to events occurring prior to
such amendment. For purposes of this by-law, the

 



 

-18- terra “Corporation” shall include any predecessor of the Corporation and any consistent corporation (including any constituent of a constituent) absorbed by the Corporation in a consolidation or merger; the term “other enterprise” shall include any corporation, partnership, joint venture, trust or employee benefit plan; service “at the request of the Corporation” shall include service as a director, officer or employee of the Corporation which imposes duties on, or involves services by, such director, officer or employee with respect to an employee benefit plan, its participants or beneficiaries; any excise taxes assessed on a person with respect to an employee benefit plan shall be deemed to be indemnifiable expenses; and action by a person with respect to any employee benefit plan which such person reasonably believes to be in the interest of the participants and beneficiaries of such plan shall be deemed to be action not opposed to the best interests of the Corporation. Section 6.5 Tnte.reatp nirsrtnrs: Quorum. No contract or transaction between the Corporation and one or more of its directors or officers, or between the Corporation and any other corporation, partnership, association or other organization in which one or more of its directors or officers are directors or officers, or have a financial interest, shall be void or voidable solely for this reason, or solely because the director or officer is present at
or participates in the meeting of the Board of Directors or

 



 

-19- committee thereof which authorizes the contract or transaction, or solely because his or her of their votes are counted for such purpose, if: (1) the material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the Board or the committee, and the Board or committee in good faith authorizes the contract or transaction by the affirmative votes of a majority of the disinterested directors, even though the disinterested directors be less than a quorum; or {2) the material facts as to his or her relationship or interest and as to the contract or transaction are disclosed or are known to the stockholders entitled to vote thereon, and the contract or transaction is specifically approved in good faith by vote of the stockholders; or (3) the contract or transaction is fair as to the Corporation as of the time it is authorized, approved or ratified, by the Board, a committee thereof or the stockholders. Common or interested directors may be counted in determining the presence of a quorum at a meeting of the Board or of a committee which authorizes the contract or transaction. Section 6.6 F “1 “f PRnnrds. Any records maintained by the Corporation in the regular course of its business, including its stock ledger, books of account and minute books, may be kept on, or be in the form of, punch cards, magnetic tape, photographs, microphotographs or any other information
storage device, provided that the records so kept

 



 

-20- can be converted into clearly legible form within a reasonable time. The Corporation shall so convert any records so kept upon the request of any person entitled to inspect the same. Section 6.7 Amendment nf By-Laws. These by-laws may be amended or repealed, and new by-laws adopted, by the Board of Directors. In addition, the holders of not less than 80% of the Corporation’s voting stock may adopt additional bylaws and may amend or repeal any by-law whether or not adopted by them.

 



Exhibit 4.13

Execution Version

FIRST AMENDMENT
TO SECURITY AGREEMENT

     This FIRST AMENDMENT TO SECURITY AGREEMENT, dated as of January 27, 2010 (this “Amendment”), is entered into by EASTMAN KODAK
COMPANY, a New Jersey corporation (the “Company”), and each direct or indirect subsidiary of the Company listed on the signature pages hereof (the
Company and such subsidiaries, collectively, the “Grantors”, and each, individually, a “Grantor”), in favor of THE BANK OF NEW YORK MELLON, as
collateral agent (in such capacity, together with its successors and assigns from time to time, the “Collateral Agent”) for the Second Lien Secured Parties, and
is made with reference to that certain Security Agreement, dated as of September 29, 2009 (as amended, amended and restated, supplemented or otherwise
modified through the date hereof, the “Security Agreement”), among the Company, the other Grantors party thereto and the Collateral Agent. Capitalized
terms used herein without definition shall have the same meanings herein as set forth in the Security Agreement after giving effect to this Amendment.

RECITALS

     WHEREAS, the Company and the other Grantors have requested that the Collateral Agent agree to amend certain provisions of the Security Agreement as
provided for herein; and

     WHEREAS, the holders of a majority of the outstanding principal amount of the Notes have consented to the amendments set forth herein; and

     WHEREAS, all actions necessary to make this Amendment the legal, valid and binding obligation of each of the Grantors have been taken or are being
taken simultaneously with the execution and delivery of this Amendment by the Grantors.

     NOW, THEREFORE, in consideration of the premises and the agreements, provisions and covenants herein contained, the parties hereto agree as follows:

SECTION I. AMENDMENTS TO US SECURITY AGREEMENT

1.1 Amendments to Preliminary Statements.

     The sixth Preliminary Statement to the Security Agreement is hereby amended by inserting the words “(as such schedule may be amended or
supplemented by the Company from time to time as necessary to implement the exclusion from Collateral set forth in clause (F) of the proviso at the end of
Section 1)” immediately after the words “Part I of Schedule I hereto” appearing in the third line thereof.

1.2 Amendments to Section 1: Grant of Security.

     (a) Section 1 of the Security Agreement is hereby amended by deleting clause (c) thereof in its entirety and inserting the following in lieu thereof:

 



 

     “(c) (i) all accounts, instruments (including, without limitation, promissory notes), deposit accounts, chattel paper, general intangibles (including,
without limitation, payment intangibles) and other obligations of any kind owing to the Grantors, whether or not arising out of or in connection with the
sale or lease of goods or the rendering of services and whether or not earned by performance (any and all such instruments, deposit accounts, chattel paper,
general intangibles and other obligations to the extent not referred to in clause (d), (e) or (f) below, being the “Receivables”), and all supporting
obligations, security agreements, Liens, leases, letters of credit and other contracts owing to the Grantors or supporting the obligations owing to the
Grantors under the Receivables (collectively, the “Related Contracts”), and (ii) all commercial tort claims now or hereafter described on Schedule XII;”.

     (b) Section 1 of the Security Agreement is hereby amended by deleting the words “subject to restrictions on assignment and/or transfer,” appearing in
clauses (d)(v), (d)(vi), (e), (g)(v) and (g)(vi) thereof.

     (c) Section 1 of the Security Agreement is hereby amended by deleting “5%” in each instance appearing in clause (d)(iii) thereof and inserting “2%” in
lieu thereof.

     (d) Section 1 of the Security Agreement is hereby amended by deleting clause (g)(i) thereof in its entirety and inserting the following in lieu thereof:

     “(i) all patents, patent applications, utility models and statutory invention registrations, all inventions claimed or disclosed therein and all improvements
thereto (other than those patents and related rights currently contemplated to be sold by the Company or any other Grantor to the extent identified as such
in Schedule IV(A)(i) attached hereto) (“Patents”);”

     (e) Section 1 of the Security Agreement is hereby amended by (i) re-lettering existing clause (h) as clause (i), (ii) deleting the word “and” at the end of
clause (g)(vi) thereof and inserting a new clause (h) immediately following clause (g)(vi) thereof as follows:

     “(h) all documents, all money and all letter-of-credit rights; and”.

     (f) Section 1 of the Security Agreement is hereby amended by deleting the word “or” at the end of clause (D) of the proviso at the end of such Section and
inserting a new clause (F) immediately after clause (E) thereof as follows:

     “or (F) any “securities” of any of the Company’s “affiliates” (as the terms “securities” and “affiliates” are used in Rule 3-16 of Regulation S-X under
the Securities Act) to the extent that Rule 3-16 of Regulation S-X under the Securities Act requires or would require (or is replaced with another rule or
regulation, or any other law, rule or regulation is adopted, that would require) the filing with the SEC of separate financial statements of the applicable
“affiliate” that are not otherwise required to be filed due to the fact that a security interest in the “securities” of such “affiliate” has been granted hereunder
as security for the payment or performance of the Secured Obligations, but only to the extent necessary, and only for so long as required, to cause the
applicable “affiliate” to not be subject to such requirement”.
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1.3 Amendments to Section 9: Insurance.

     Section 9 of the Security Agreement is hereby amended by deleting the reference to “Section 1(h)” in the last sentence of clause (a) thereof and inserting
“Section 1(i)” in lieu thereof.

1.4 Amendments to Section 14 As to Letter-of-Credit-Rights.

     (a) Section 14 of the Security Agreement is hereby amended by inserting the words “and Commercial Tort Claims” after the words “Letter-of-Credit-
Rights” appearing in the heading of such Section.

     (b) Section 14 of the Security Agreement is hereby amended by inserting a new clause (c) at the end of clause (b) thereof as follows:

     “(c) In the event that any Grantor hereafter acquires or has any commercial tort claim that has been filed with any court in excess of $25,000,000 in the
aggregate, it shall, promptly after such claim has been filed with such court, deliver a supplement to Schedule XII hereto, identifying such new commercial
tort claim; provided, however, that, with respect to any commercial tort claim in respect of Intellectual Property Collateral, the obligation set forth in this
Section 14(c) shall only be applicable with respect to any such commercial tort claim to the extent relating to Intellectual Property Collateral with respect
to which the applicable Grantors have executed or otherwise authenticated (or have an obligation pursuant to Section 11(e) to execute or otherwise
authenticate) an Intellectual Property Security Agreement.”.

1.5 Other Amendments.

     (a) Sections 4, 5, 9, 10, 11, 13, 14, 15, 16 and 19 of the Security Agreement are hereby amended by deleting the words “Event of Default” in each instance
appearing therein and inserting the words “Actionable Default” in lieu thereof in each such instance.

     (b) The Security Agreement is hereby amended by inserting a new Section 28 immediately after Section 27 thereof as follows:

     “Section 28. Local Law Pledges. As it relates to the percentage of Equity Interests of any Material Subsidiary that shall constitute Collateral hereunder,
in the event of any conflict between this Agreement and any local law security documents delivered pursuant to this Agreement with respect to any
Material Subsidiary, the terms of this Agreement shall govern. At any time when clause (F) of the proviso at the end of Section 1 would apply to reduce
the amount of Equity Interests in any Material Subsidiary that are included in the Collateral, the Pledged Equity of such Material Subsidiary shall, for all
purposes under this Agreement, be automatically deemed reduced as of the end of the prior fiscal year to a level that would not require the filing of
separate financial statements for such Material Subsidiary with the Securities and Exchange Commission.”
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1.6 Amendments to Schedules.

     (a) Part I of Schedule I to the Security Agreement is hereby amended and restated in its entirety as set forth in Exhibit A attached hereto.

     (b) The Security Agreement is hereby amended by inserting a new Schedule XII as set forth in Exhibit B attached hereto.

1.7 Amendments to Exhibits.

     Exhibit C to the Security Agreement is hereby amended by deleting the words “subject to restrictions on assignment or transfer,” appearing in Section 1
thereof.

SECTION II. CONDITIONS TO EFFECTIVENESS

     This Amendment shall become effective as of the date hereof only upon the satisfaction of all of the following conditions precedent (the “First
Amendment Effective Date”):

     A. Execution. The Collateral Agent shall have received counterparts of this Amendment duly executed and delivered by the Company, each other Grantor
and the Collateral Agent.

     B. Payment of Fees and Expenses. The Grantors shall have paid to the Collateral Agent all fees, costs and expenses owing to the Collateral Agent (and its
officers, directors, employees and agents) as of such date (including, without limitation, the reasonable fees, disbursements and other charges of Latham &
Watkins LLP) required to be reimbursed or paid by the Grantors hereunder, under the Collateral Trust Agreement or under any Second Lien Collateral
Document (as defined in the Collateral Trust Agreement) (the “Security Documents”).

     C. Representations and Warranties. Each of the representations and warranties in Section III below shall be true and correct in all material respects.

SECTION III. REPRESENTATIONS AND WARRANTIES

     In order to induce the Collateral Agent to enter into this Amendment and to amend the Security Agreement in the manner provided herein, each Grantor
represents and warrants to the Collateral Agent that the following statements are true and correct in all material respects:

     A. Corporate Power and Authority. Each Grantor has all requisite power and authority to enter into this Amendment and to carry out the transactions
contemplated by, and perform its obligations under, this Amendment and under the Security Agreement as amended by this Amendment (the “Amended
Agreement”).

     B. Authorization; No Conflict. The execution and delivery of this Amendment and the performance by each Grantor of its obligations under this
Amendment and under the Amended Agreement have been duly authorized by all necessary corporate, partnership or other applicable
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entity action on its part (including, without limitation, any required shareholder approvals), and do not and will not conflict with, or result in a breach of, or
require any consent under, the charter or by-laws or other constitutive document of any Grantor, or any applicable law or regulation, or any order, writ,
injunction or decree of any federal, state, foreign or other governmental authority or regulatory body, or any agreement or instrument to which any Grantor or
any of its subsidiaries is a party or by which any of them or any of their property is bound or to which any of them is subject, or constitute a default under any
such agreement or instrument, or (except for Liens created pursuant to the Security Documents and Permitted Liens) result in the creation or imposition of
any Lien upon any property of any Grantor or any of its subsidiaries pursuant to the terms of any such agreement or instrument.

     C. Governmental Consents. No authorizations, approvals or consents of, and except for filings and recordings in respect of the Liens created pursuant to
the Security Documents, no filings or registrations with, any federal, state, foreign or other governmental authority or regulatory body, or any securities
exchange, are necessary for the execution or delivery by any Grantor of this Amendment, or the performance by any Grantor of this Amendment or the
Amended Agreement or for the legality, validity or enforceability hereof or thereof.

     D. Binding Effect. This Amendment has been duly and validly executed and delivered by each Grantor. Each of this Amendment and the Amended
Agreement constitutes a legal, valid and binding obligation of each Grantor, enforceable against each Grantor in accordance with its terms, except as such
enforceability may be limited by (i) bankruptcy, insolvency, reorganization, moratorium or similar laws of general applicability affecting the enforcement of
creditors’ rights and (ii) the application of general principles of equity (regardless of whether such enforceability is considered in a proceeding in equity or at
law).

     E. Absence of Default. No Default (as defined in the Indenture) or Actionable Default (as defined in the Collateral Trust Agreement) has occurred and is
continuing or would result from the consummation of the transactions contemplated by this Amendment or the Amended Agreement.

SECTION IV. MISCELLANEOUS

     A. Reference to and Effect on the Security Agreement and the Other Second Lien Documents.

     (i) On and after the First Amendment Effective Date, each reference in the Security Agreement to “this Agreement”, “hereunder”, “hereof”, “herein” or
words of like import referring to the Security Agreement, and each reference in the other Second Lien Documents to the “Security Agreement”,
“thereunder”, “thereof” or words of like import referring to the Security Agreement shall mean and be a reference to the Amended Agreement.

     (ii) Except as specifically amended by this Amendment, the Security Agreement and the other Second Lien Documents (including any exhibits,
schedules and annexes thereto) shall remain in full force and effect and are hereby ratified and confirmed in all respects. Without limiting the foregoing,
the Security Agreement and
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the other Second Lien Collateral Documents and all of the Collateral described therein do and shall continue to secure the payment of all Second Lien
Obligations to the extent provided in the Second Lien Collateral Documents.

     (iii) The execution, delivery and performance of this Amendment shall not constitute a waiver of any provision of, or operate as a waiver of any right,
power or remedy of the Collateral Agent or any other Second Lien Secured Party under, the Security Agreement or any of the other Second Lien
Documents.

     B. Headings. Section and subsection headings appearing herein are included solely for convenience of reference and are not intended to affect the
interpretation of any provision of this Amendment.

     C. Successors and Assigns. This Amendment shall be binding upon and inure to the benefit of the parties hereto and their respective successors and
permitted assigns.

     D. Severability. Any provision of this Amendment that is prohibited or unenforceable in any jurisdiction shall not invalidate the remaining provisions
hereof, and any such prohibition or unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction.

     E. Counterparts. This Amendment may be executed in any number of counterparts, each of which when so executed shall be deemed to be an original and
all of which taken together shall constitute one and the same agreement. Delivery of an executed counterpart of a signature page to this Amendment by
telecopier or other electronic transmission shall be effective as delivery of an original executed counterpart of this Amendment.

     F. Governing Law. This Amendment shall be governed by, and construed in accordance with, the laws of the State of New York.

     G. Second Lien Document. This Amendment is a “Second Lien Collateral Document” and a “Second Lien Document” under and as defined in the
Collateral Trust Agreement and shall (unless otherwise expressly indicated herein) be construed, administered and applied in accordance with the terms and
provisions thereof. The Grantors and the Collateral Agent hereby acknowledge and agree to Sections 5 and 6 of the Collateral Trust Agreement.

     H. Miscellaneous. The provisions of the Collateral Trust Agreement under the headings “Consent to Jurisdiction” and “Waiver of Jury Trial” are
incorporated herein by this reference and such incorporation shall survive any termination of the Collateral Trust Agreement. The recitals contained herein are
deemed to be those of the Company and the other Grantors and not of the Collateral Agent.

     I. Foreign Pledge Documents. Notwithstanding anything to the contrary in the Second Lien Documents, (i) the Company shall have 90 days from the date
of this Amendment to deliver a deed of pledge of shares governed by Dutch law, duly executed and delivered by all parties thereto and in form and substance
reasonably satisfactory to the Collateral Agent, with respect to the pledge of the capital stock of Eastman Kodak Holdings B.V. in favor of the Collateral
Agent and (ii) with respect to any security documents under local law to be delivered with respect to
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additional Material Subsidiaries as of the date of this Amendment that were not Material Subsidiaries immediately prior to giving effect to this Amendment,
the Company shall have 120 days from the date of this Amendment to deliver such security documents to the Collateral Agent (it being understood that no
such security documents shall be required to be delivered with respect to any such Material Subsidiaries to the extent that applicable foreign law prohibits the
creation of a security interest in favor of the Collateral Agent), and no Actionable Default shall arise as a result of any failure by the Company to deliver such
security documents prior to the applicable time set forth above. The Company and the Collateral Agent shall use commercially reasonable efforts to include in
any security documents under local law such provisions, and to execute all documents and instruments, as are necessary to implement the exclusion from
Collateral set forth in clause (F) of the proviso at the end of Section 1 of the Amended Agreement, within the time periods required for compliance with
Rule 3-16 of Regulation S-X to be effective as of the prior fiscal year end.

[Remainder of page left blank intentionally]
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     IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be duly executed and delivered by their respective officers thereunto duly
authorized as of the day and year first above written.
     
 EASTMAN KODAK COMPANY

  

 By:  /s/ William G. Love   
  Name:  William G. Love  
  Title:  Treasurer  
 
 CREO MANUFACTURING AMERICA LLC

KODAK AVIATION LEASING LLC
 

 

 By:  /s/ William G. Love   
  Name:  William G. Love  
  Title:  Manager  
 
 EASTMAN GELATINE CORPORATION

EASTMAN KODAK INTERNATIONAL
CAPITAL COMPANY, INC.
FAR EAST DEVELOPMENT LTD.
FPC INC.
KODAK (NEAR EAST), INC.
KODAK AMERICAS, LTD.
KODAK IMAGING NETWORK, INC.
KODAK PORTUGUESA LIMITED
KODAK REALTY, INC.
LASER EDIT, INC.
LASER-PACIFIC MEDIA CORPORATION
PACIFIC VIDEO, INC.
PAKON, INC.
QUALEX INC.
 

 

 By:  /s/ William G. Love   
  Name:  William G. Love  
  Title:  Treasurer  
 

First Amendment to Security Agreement

 



 

     
 KODAK PHILIPPINES, LTD.

NPEC INC.
 

 

 By:  /s/ William G. Love   
  Name:  William G. Love  
  Title:  Assistant Treasurer  
 

First Amendment to Security Agreement

 



 

     
 THE BANK OF NEW YORK MELLON,

as Collateral Agent
 

 

 By:  /s/ Franca M. Ferrera   
  Name:  Franca M. Ferrera  
  Title:  Senior Associate  
 

First Amendment to Security Agreement

 



 

Exhibit A

Schedule I, Part I to the
Security Agreement

as of January 27, 2010

INVESTMENT PROPERTY

Part I

Initial Pledged Equity

 



 

Exhibit B

Schedule XII to the
Security Agreement

COMMERCIAL TORT CLAIMS

None.

 



EXHIBIT 5.1

OPINION OF JOYCE P. HAAG

[Eastman Kodak Company Letterhead]

January 28, 2010

Eastman Kodak Company
343 State Street
Rochester, New York 14650

Ladies and Gentlemen:

     I am general counsel of Eastman Kodak Company, a New Jersey corporation (the “Company”), and in that capacity I am generally responsible for the legal
matters of the Company and its subsidiaries, including Creo Manufacturing America LLC, Eastman Gelatine Corporation, Eastman Kodak International
Capital Company, Inc., Far East Development Ltd., FPC Inc., Kodak Americas, Ltd., Kodak Aviation Leasing LLC, Kodak Imaging Network, Inc., Kodak
(Near East), Inc., Kodak Philippines, Ltd., Kodak Portuguesa Limited, Kodak Realty, Inc., Laser Edit, Inc., Laser-Pacific Media Corporation, NPEC Inc.,
Pacific Video, Inc., Qualex Inc. and Pakon, Inc. (the “Guarantors”). I, or attorneys under my direction, have acted in such capacity in connection with the
registration by the Company under the Securities Act of 1933, as amended (the “Securities Act”), of the offer and sale by the holders thereof of $300,000,000
in aggregate principal amount of the Company’s 10.50% Senior Notes due 2017 (the “Notes”), the guarantees related thereto (the “Guarantees”) by the
Guarantors, the Warrants (defined below) and the Underlying Shares (defined below), pursuant to the Registration Statement on Form S-3 filed with the
Securities and Exchange Commission (the “Commission”) on July 30, 2009, as amended by Post Effective Amendment No. 1 thereto, filed with the
Commission on January 28, 2010 (the “Registration Statement”). The Notes and Guarantees were issued pursuant to the indenture (the “Indenture”), dated as
of September 29, 2009, by and among the Company, the Guarantors, The Bank of New York Mellon, as trustee (the “Trustee”) and collateral agent.

     Concurrently with the issuance of the Notes, the Company also issued warrants (the “Warrants”) to purchase 40,000,000 shares (the “Underlying Shares”
and, collectively with the Notes, the Guarantees and the Warrants, the “Securities”) of the Company’s Common Stock, par value $2.50 per share, pursuant to
the terms of the Note and Warrant Purchase Agreement dated as of September 16, 2009, among the Company, KKR Jet Stream (Cayman) Limited and
Kohlberg Kravis Roberts & Co. L.P.

     I have reviewed such corporate records, certificates and other documents, and such questions of law, as I have considered necessary or appropriate for the
purposes of this opinion. I have assumed that all signatures are genuine, that all documents submitted to me as originals are authentic and that all copies of
documents submitted to me conform to the originals.

 



 

     I have relied as to certain matters on information obtained from public officials, officers of the Company, and other sources believed by me to be
responsible.

     Based upon the foregoing, and subject to the qualifications set forth below, I am of the opinion that:

 1.  The Indenture has been duly authorized, executed and delivered by each Guarantor and the Indenture is a legal, valid and binding obligation of
each of the Guarantors, enforceable against each of the Guarantors in accordance with its terms, subject to bankruptcy, insolvency, fraudulent
transfer, reorganization, moratorium and other laws of general applicability relating to or affecting creditors’ rights, and to general equity
principles (regardless of whether enforceability is considered at law or in equity).

 

 2.  The Guarantee of each Guarantor has been duly authorized by such Guarantor and constitutes the legal, valid and binding obligation of such
Guarantor, enforceable against such Guarantor in accordance with its terms, subject to bankruptcy, insolvency, fraudulent transfer, reorganization,
moratorium and other laws of general applicability relating to or affecting creditors’ rights, and to general equity principles (regardless of whether
enforceability is considered at law or in equity).

     I am a member of the bar of the State of New York only. The opinions expressed above are limited to the law of the State of New York, the Delaware
General Corporation Law, the corporate and limited liability company laws of the States of California, Indiana and Wyoming and the Commonwealth of
Massachusetts set forth in standard compilations of corporation, limited liability company and other business statutes set forth in the Wolters Kluwer Law and
Business Corporation: Statutes (Aspen Publishers) and the Federal laws of the United States of America.

     I hereby consent to the filing of this opinion as Exhibit 5.1 to the Registration Statement and to the reference to my name under the heading “Legal
Matters” in the Prospectus contained in the Registration Statement and any Prospectus Supplement related to the Securities. In giving such consent, I do not
thereby admit that I am in the category of persons whose consent is required under Section 7 of the Securities Act.
     
 Sincerely,

  

 /s/ Joyce P. Haag   
 Joyce P. Haag  
 General Counsel & Senior Vice President  
 

 



EXHIBIT 5.2

OPINION OF WILSON SONSINI GOODRICH & ROSATI, PROFESSIONAL CORPORATION

[WSGR Letterhead]

January 28, 2010

Eastman Kodak Company
343 State Street
Rochester, New York 14650

Ladies and Gentlemen:

     We are acting as counsel to Eastman Kodak Company, a New Jersey corporation (the “Company”), in connection with the registration by the Company
under the Securities Act of 1933, as amended (the “Securities Act”), of the offer and sale by the holders thereof of $300,000,000 in aggregate principal
amount of the Company’s 10.50% Senior Notes due 2017 (the “Notes”), the guarantees related thereto (the “Guarantees”) by Creo Manufacturing America
LLC, Eastman Gelatine Corporation, Eastman Kodak International Capital Company, Inc., Far East Development Ltd., FPC Inc., Kodak Americas, Ltd.,
Kodak Aviation Leasing LLC, Kodak Imaging Network, Inc., Kodak (Near East), Inc., Kodak Philippines, Ltd., Kodak Portuguesa Limited, Kodak Realty,
Inc., Laser Edit, Inc., Laser-Pacific Media Corporation, NPEC Inc., Pacific Video, Inc., Qualex Inc. and Pakon, Inc. (the “Guarantors”), the Warrants (defined
below) and the Underlying Shares (defined below), pursuant to the Registration Statement on Form S-3 filed with the Securities and Exchange Commission
(the “Commission”) on July 30, 2009, as amended by Post Effective Amendment No. 1 thereto, filed with the Commission on January 28, 2010 (the
“Registration Statement”). The Notes and Guarantees were issued pursuant to the indenture (the “Indenture”), dated as of September 29, 2009, by and among
the Company, the Guarantors and The Bank of New York Mellon, as trustee (the “Trustee”) and collateral agent.

     Concurrently with the issuance of the Notes, the Company also issued warrants (the “Warrants”) to purchase 40,000,000 shares (the “Underlying Shares”
and, collectively with the Notes, the Guarantees and the Warrants, the “Securities”) of the Company’s Common Stock, par value $2.50 per share, pursuant to
the terms of the Note and Warrant Purchase Agreement dated as of September 16, 2009, among the Company, KKR Jet Stream (Cayman) Limited and
Kohlberg Kravis Roberts & Co. L.P.

     We have reviewed such corporate records, certificates and other documents, and such questions of law, as we have considered necessary or appropriate for
the purposes of this opinion. We have assumed that all signatures are genuine, that all documents submitted to us as originals are authentic, that all copies of
documents submitted to us conform to the originals, and that the Notes have been duly authenticated by the Trustee as provided in the Indenture. We have
assumed that the

 



 

Notes have been duly authorized, executed and delivered by the Company and the Trustee, that each of the Indenture and the Guarantees have been duly
authorized, executed and delivered by the Company, the Guarantors and the Trustee and that the Warrants have been duly authorized, executed and delivered
by the Company.

     We have relied as to certain matters on information obtained from public officials, officers of the Company, and other sources believed by us to be
responsible.

     Based upon the foregoing, and subject to the qualifications set forth below, we are of the opinion that:

 1.  The Indenture is a valid and binding agreement of the Company and the Guarantors, enforceable against the Company and the Guarantors in
accordance with its terms, subject to bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other laws of general
applicability relating to or affecting creditors’ rights, and to general equity principles (regardless of whether enforceability is considered at law or
in equity).

 

 2.  The Notes constitute the valid and binding obligations of the Company, enforceable against the Company in accordance with their terms, subject
to bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other laws of general applicability relating to or affecting
creditors’ rights, and to general equity principles (regardless of whether enforceability is considered at law or in equity).

 

 3.  Each Guarantee constitutes the valid and binding obligation of the applicable Guarantor, enforceable against such Guarantor in accordance with
its terms, subject to bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other laws of general applicability relating to or
affecting creditors’ rights, and to general equity principles (regardless of whether enforceability is considered at law or in equity).

 

 4.  The Warrants constitute the valid and binding obligations of the Company, enforceable against the Company in accordance with their terms,
subject to bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other laws of general applicability relating to or affecting
creditors’ rights, and to general equity principles (regardless of whether enforceability is considered at law or in equity).

     The foregoing opinion is subject to the qualifications that we express no opinion as to (i) waivers of defenses or statutory or constitutional rights or
waivers of unmatured claims or rights, (ii) rights to indemnification, contribution or exculpation to the extent that they purport to indemnify any party against,
or release or limit any party’s liability for, its own breach or failure to comply with statutory obligations, or to the extent such provisions are contrary to public
policy or (iii) rights to collection or liquidated damages or penalties on overdue or defaulted obligations.

 



 

     We are members of the bar of the State of New York. For purposes of this opinion, we do not purport to be experts in, and do not express any opinion on,
any laws other than the law of the State of New York and the Federal laws of the United States of America.

     We hereby consent to the filing of this opinion as Exhibit 5.2 to the Registration Statement and to the reference to our firm under the heading “Legal
Matters” in the Prospectus contained in the Registration Statement and any Prospectus Supplement related to the Securities. In giving such consent, we do not
thereby admit that we are in the category of persons whose consent is required under Section 7 of the Securities Act.
     
 Sincerely,

WILSON SONSINI GOODRICH & ROSATI

Professional Corporation
 

 

 /s/ Wilson Sonsini Goodrich & Rosati, P.C.   
   
   
 

 



EXHIBIT 5.3

OPINION OF DAY PITNEY LLP

[Day Pitney LLP Letterhead]

January 28, 2010

Eastman Kodak Company
343 State Street
Rochester, New York 14650

 Re:   Eastman Kodak Company — Post Effective Amendment No. 1 to Registration Statement on Form S-3

     We have acted as special counsel to Eastman Kodak Company, a New Jersey corporation (the “Company”), in connection with the registration by the
Company under the Securities Act of 1933, as amended (the “Securities Act”), of the offer and sale by the holders thereof of $300,000,000 in aggregate
principal amount of the Company’s 10.50% Senior Notes due 2017 (the “Notes”), the guarantees related thereto (the “Guarantees”) by Creo Manufacturing
America LLC, Eastman Gelatine Corporation, Eastman Kodak International Capital Company, Inc., Far East Development Ltd., FPC Inc., Kodak Americas,
Ltd., Kodak Aviation Leasing LLC, Kodak Imaging Network, Inc., Kodak (Near East), Inc., Kodak Philippines, Ltd., Kodak Portuguesa Limited, Kodak
Realty, Inc., Laser Edit, Inc., Laser-Pacific Media Corporation, NPEC Inc., Pacific Video, Inc., Qualex Inc. and Pakon, Inc. (the “Guarantors”), the Warrants
(defined below) and the Underlying Shares (defined below), pursuant to the Registration Statement on Form S-3 filed with the Securities and Exchange
Commission (the “Commission”) on July 30, 2009, as amended by Post Effective Amendment No. 1 thereto, filed with the Commission on January 28, 2010
(the “Registration Statement”). The Notes and Guarantees were issued pursuant to the indenture (the “Indenture”), dated as of September 29, 2009, by and
among the Company, the Guarantors and The Bank of New York Mellon, as trustee (the “Trustee”) and collateral agent.

     Concurrently with the issuance of the Notes, the Company also issued warrants (the “Warrants”) to purchase 40,000,000 shares (the “Underlying Shares”
and, collectively with the Notes, the Guarantees and the Warrants, the “Securities”) of the Company’s Common Stock, par value $2.50 per share, pursuant to
the terms of the Note and Warrant Purchase Agreement dated as of September 16, 2009, among the Company, KKR Jet Stream (Cayman) Limited and
Kohlberg Kravis Roberts & Co. L.P. (the “Purchase Agreement”).

     In this regard, we have examined executed originals or copies of the following:

 (a)  the Registration Statement;
 

 (b)  the Purchase Agreement;

 



 

 (c)  the Indenture;
 

 (d)  the Notes;
 

 (e)  the Warrants;
 

 (f)  a certificate, dated the date hereof, of the Secretary of the Company (the “Secretary’s Certificate”), certifying to and attaching:

 (i)  the Certificate of Incorporation of the Company;
 

 (ii)  the By-laws of the Company; and
 

 (iii)  resolutions of the Board of Directors of the Company adopted on September 15, 2009, and resolutions of the Pricing Committee of the Board
of Directors of the Company adopted on September 25, 2009;

 (g)  such other instruments, corporate records, certificates of public officials, certificates of officers or other representatives of the Company and others
and other documents as we have deemed necessary or appropriate as a basis for the opinions set forth herein.

     With your permission, we have assumed the following: (a) the authenticity of all documents submitted to us as originals and the genuineness of all
signatures; (b) the conformity to the originals of all documents submitted to us as copies; (c) the truth, accuracy and completeness of the information,
representations and warranties contained in the records, documents, instruments and certificates we have reviewed; (d) the truth, accuracy and completeness
of the information, factual matters, representations and warranties contained in the records, documents, instruments and certificates we have reviewed as of
their stated dates and as of the date hereof; (e) the legal capacity of natural persons; (f) except as specifically covered in the opinions set forth below, the due
authorization, execution and delivery on behalf of the respective parties thereto of documents referred to herein and the legal, valid and binding effect thereof
on such parties; (g) that the Notes have been duly authorized, executed and delivered by the Trustee and that the Indenture has been duly authorized, executed
and delivered by the Guarantors and the Trustee; (h) that the Notes have been duly authenticated by the Trustee; and (i) the absence of any evidence extrinsic
to the provisions of the written agreements between the parties that the parties intended a meaning contrary to that expressed by those provisions. As to any
facts material to the opinions expressed herein that were not independently established or verified, we have relied upon oral or written statements and
representations of officers and other representatives of the Company.

     Based on such examination, we are of the opinion that:

     1. The Indenture has been duly authorized, executed and delivered by the Company.

     2. The Notes have been duly authorized, executed and delivered by the Company.

     3. The Warrants have been duly authorized, executed and delivered by the Company.

 



 

     4. The Underlying Shares reserved for issuance upon exercise of the Warrants have been duly authorized and reserved and, when issued upon exercise of
the Warrants in accordance with the terms of the Warrants, will be validly issued, fully paid and non-assessable.

     The opinions expressed above are subject to and limited by the assumptions, examinations, qualifications, reliances, and limitations hereinabove set forth
and are subject to and may be precluded or limited by:

 (a)  limitations imposed by bankruptcy, dissolution, composition, reorganization, arrangement, liquidation, insolvency, fraudulent conveyance,
moratorium, fraudulent transfer, winding up, attachment, arrestment, readjustment, receivership, custodianship, compulsory manager, administrative,
sequestration, distress, diligence, execution affects on assets and property, and similar statutes, laws, rules, regulations, and codes affecting debtors’
and creditors’ rights generally;

 

 (b)  rights to indemnification and contribution which may be limited by applicable law or equitable principles; and
 

 (c)  general principles of equity, including without limitation, concepts of materiality, reasonableness, unconscionability, good faith and fair dealing, and
the possible unavailability of specific performance or injunctive relief, and limitation of rights of acceleration regardless of whether such valid and
binding effect are considered in a proceeding in equity or at law.

     This opinion is rendered solely to you in connection with the above matter. This opinion may not be relied upon by you for any other purpose or relied
upon by or furnished to any other person without our prior written consent.

     We are admitted to practice in the State of New Jersey, and the foregoing opinions are limited to the federal laws of the United States and the laws of the
State of New Jersey. We express no opinion as to the effect of the law of any other jurisdiction.

     We hereby consent to the filing of this opinion as Exhibit 5.3 to the Registration Statement and to the reference to our firm under the heading “Legal
Matters” in the Prospectus contained in the Registration Statement and any Prospectus Supplement related to the Securities. In giving such consent, we do not
thereby admit that we are in the category of persons whose consent is required under Section 7 of the Securities Act.
     
 Very truly yours,

  

 /s/ Day Pitney LLP   
   
 Day Pitney LLP  
 

 



Exhibit 12.1

COMPUTATION OF RATIO OF EARNINGS TO FIXED CHARGES
                         
                      Nine Months  
  Year Ended December 31   Ended  
(in millions)  2008   2007   2006   2005   2004   Sept. 30, 2009 
Loss from continuing operations

before provision for income taxes  $ (874)  $ (257)  $ (582)  $ (1,211)  $ (628)  $ (603)
Adjustments:                         

Undistributed (earnings) loss of
equity method investees   —   (1)   (7)   (12)   (30)   — 

Interest expense   108   143   262   211   168   75 
Interest component of rental

expense (1)   39   43   53   50   54   30 
Amortization of capitalized interest   2   9   43   22   25   1 

  
 
  

 
  

 
  

 
  

 
  

 
 

Earnings as adjusted  $ (725)  $ (63)  $ (231)  $ (940)  $ (411)  $ (497)
  

 

  

 

  

 

  

 

  

 

  

 

 

                         
Fixed charges:                         

Interest expense   108   143   262   211   168   75 
Interest component of rental

expense (1)   39   43   53   50   54   30 
Capitalized interest   3   2   3   3   2   2 

  
 
  

 
  

 
  

 
  

 
  

 
 

Total fixed charges  $ 150  $ 188  $ 318  $ 264  $ 224  $ 107 
  

 

  

 

  

 

  

 

  

 

  

 

 

                         
Ratio of earnings to fixed charges   *   **   ***   ****   *****   ****** 

 

(1)  Interest component of rental expense is estimated to equal 1/3 of such expense, which is considered a reasonable approximation of the
interest factor.

 

*  Earnings for the year ended December 31, 2008 were inadequate to cover fixed charges. The coverage deficiency was $875 million.
 

**  Earnings for the year ended December 31, 2007 were inadequate to cover fixed charges. The coverage deficiency was $251 million.
 

***  Earnings for the year ended December 31, 2006 were in adequate to cover fixed charges. The coverage deficiency was $549 million.
 

****  Earnings for the year ended December 31, 2005 were inadequate to cover fixed charges. The coverage deficiency was $1,204 million.
 

*****  Earnings for the year ended December 31, 2004 were inadequate to cover fixed charges. The coverage deficiency was $635 million.
 

****** Earnings for the nine months ended September 30, 2009 were inadequate to cover fixed charges. The coverage deficiency was
$604 million.



Exhibit 23.1

Consent of Independent Registered Public Accounting Firm

We hereby consent to the incorporation by reference in this Registration Statement on Form S-3 of our report dated February 26, 2009, except
as it relates to Notes 25 and 26 and the effects of the retrospective adoption of FASB Statement No. 160, “Noncontrolling Interests in
Consolidated Financial Statements — an amendment of ARB No. 51” discussed in Note 1, as to which the date is January 27, 2010, relating to
the financial statements, financial statement schedule and the effectiveness of internal control over financial reporting, which appears in
Eastman Kodak Company’s Current Report on Form 8-K dated January 28, 2010. We also consent to the reference to us under the heading
“Experts” in such Registration Statement.

PricewaterhouseCoopers LLP

Rochester, New York
January 28, 2010
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FORM T-1
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

STATEMENT OF ELIGIBILITY
UNDER THE TRUST INDENTURE ACT OF 1939 OF A
CORPORATION DESIGNATED TO ACT AS TRUSTEE

CHECK IF AN APPLICATION TO DETERMINE
ELIGIBILITY OF A TRUSTEE PURSUANT TO

SECTION 305(b)(2) o

 

THE BANK OF NEW YORK MELLON
(Exact name of trustee as specified in its charter)

   
New York

(State of incorporation 
if not a U.S. national bank)  

13-5160382
(I.R.S. employer
identification no.)

   
One Wall Street, New York, N.Y.

(Address of principal executive offices)  
10286

(Zip code)

 

EASTMAN KODAK COMPANY
(Exact name of obligor as specified in its charter)

   
New Jersey

(State or other jurisdiction of 
incorporation or organization)  

16-0417150
(I.R.S. employer
identification no.)

   
343 State Street 

Rochester, New York
(Address of principal executive offices)  

14650
(Zip code)

 



 

Creo Manufacturing America LLC
(Exact name of obligor as specified in its charter)

   
Wyoming

(State or other jurisdiction of 
incorporation or organization)  

20-0754412
(I.R.S. employer
identification no.)

   
1720 Carey Avenue, Suite 200

Cheyenne, Wyoming
(Address of principal executive offices)  

82001
(Zip code)

Eastman Gelatine Corporation
(Exact name of obligor as specified in its charter)

   
Massachusetts

(State or other jurisdiction of 
incorporation or organization)  

04-1272190
(I.R.S. employer
identification no.)

   
227 Washington Street 
Peabody, Massachusetts

(Address of principal executive offices)  
01960

(Zip code)

Eastman Kodak International Capital Company, Inc.
(Exact name of obligor as specified in its charter)

   
Delaware

(State or other jurisdiction of 
incorporation or organization)  

16-0952341
(I.R.S. employer
identification no.)

   
343 State Street 

Rochester, New York
(Address of principal executive offices)  

14650
(Zip code)

-2-



 

Far East Development Ltd.
(Exact name of obligor as specified in its charter)

   
Delaware

(State or other jurisdiction of 
incorporation or organization)  

16-1152300
(I.R.S. employer
identification no.)

   
343 State Street 

Rochester, New York
(Address of principal executive offices)  

14650
(Zip code)

FPC Inc.
(Exact name of obligor as specified in its charter)

   
California

(State or other jurisdiction of 
incorporation or organization)  

95-3519183
(I.R.S. employer
identification no.)

   
6677 Santa Monica Boulevard 

Hollywood, California
(Address of principal executive offices)  

90038
(Zip code)

Kodak Americas, Ltd.
(Exact name of obligor as specified in its charter)

   
New York

(State or other jurisdiction of 
incorporation or organization)  

66-0216256
(I.R.S. employer
identification no.)

   
343 State Street 

Rochester, New York
(Address of principal executive offices)  

14650
(Zip code)

-3-



 

Kodak Aviation Leasing LLC
(Exact name of obligor as specified in its charter)

   
Delaware

(State or other jurisdiction of 
incorporation or organization)  

06-1585224
(I.R.S. employer
identification no.)

   
343 State Street 

Rochester, New York  14650
(Address of principal executive offices)  (Zip code)

Kodak Imaging Network, Inc.
(Exact name of obligor as specified in its charter)

   
Delaware

(State or other jurisdiction of 
incorporation or organization)  

94-3334107
(I.R.S. employer
identification no.)

   
1480 64th Street, Suite 300

Emeryville, California  94608
(Address of principal executive offices)  (Zip code)

Kodak (Near East), Inc.
(Exact name of obligor as specified in its charter)

   
New York

(State or other jurisdiction of 
incorporation or organization)  

16-6027936
(I.R.S. employer
identification no.)

   
343 State Street 

Rochester, New York  14650
(Address of principal executive offices)  (Zip code)

-4-



 

Kodak Philippines, Ltd.
(Exact name of obligor as specified in its charter)

   
New York

(State or other jurisdiction of 
incorporation or organization)  

16-0747862
(I.R.S. employer
identification no.)

   
343 State Street 

Rochester, New York  14650
(Address of principal executive offices)  (Zip code)

Kodak Portuguesa Limited
(Exact name of obligor as specified in its charter)

   
New York

(State or other jurisdiction of 
incorporation or organization)  

16-0839171
(I.R.S. employer
identification no.)

   
343 State Street 

Rochester, New York  14650
(Address of principal executive offices)  (Zip code)

Kodak Realty, Inc.
(Exact name of obligor as specified in its charter)

   
New York

(State or other jurisdiction of 
incorporation or organization)  

16-0912045
(I.R.S. employer
identification no.)

   
343 State Street 

Rochester, New York  14650
(Address of principal executive offices)  (Zip code)
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Laser Edit, Inc.
(Exact name of obligor as specified in its charter)

   
California

(State or other jurisdiction of 
incorporation or organization)  

95-3900451
(I.R.S. employer
identification no.)

   
809 North Cahuenga Boulevard 

Los Angeles, California  90038
(Address of principal executive offices)  (Zip code)

Laser-Pacific Media Corporation
(Exact name of obligor as specified in its charter)

   
Delaware

(State or other jurisdiction of 
incorporation or organization)  

95-3824617
(I.R.S. employer
identification no.)

   
809 North Cahuenga Boulevard 

Los Angeles, California  90038
(Address of principal executive offices)  (Zip code)

NPEC Inc.
(Exact name of obligor as specified in its charter)

   
California

(State or other jurisdiction of 
incorporation or organization)  

16-1375677
(I.R.S. employer
identification no.)

   
343 State Street 

Rochester, New York  14650
(Address of principal executive offices)  (Zip code)
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Pacific Video, Inc.
(Exact name of obligor as specified in its charter)

   
Delaware

(State or other jurisdiction of 
incorporation or organization)  

95-3806602
(I.R.S. employer
identification no.)

   
809 North Cahuenga Boulevard 

Los Angeles, California  90038
(Address of principal executive offices)  (Zip code)

Pakon, Inc.
(Exact name of obligor as specified in its charter)

   
Indiana

(State or other jurisdiction of 
incorporation or organization)  

35-1643462
(I.R.S. employer
identification no.)

   
251 East Ohio Street, Suite 1100

Indianapolis, Indiana  46204
(Address of principal executive offices)  (Zip code)

Qualex Inc.
(Exact name of obligor as specified in its charter)

   
Delaware

(State or other jurisdiction of 
incorporation or organization)  

16-1306019
(I.R.S. employer
identification no.)

   
2040 Stirrup Creek Drive, Suite 100

Durham, North Carolina  27703
(Address of principal executive offices)  (Zip code)

 

Debt Securities and Guarantees of Debt Securities
(Title of the indenture securities)
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1.  General information. Furnish the following information as to the Trustee:

 (a)  Name and address of each examining or supervising authority to which it is subject.
   

Name  Address
 

 
Superintendent of Banks of the State of New York  One State Street, New York, N.Y. 10004-1417, and Albany, N.Y. 12223
   
Federal Reserve Bank of New York  33 Liberty Street, New York, N.Y. 10045
   
Federal Deposit Insurance Corporation  Washington, D.C. 20429
   
New York Clearing House Association  New York, New York 10005

 (b)  Whether it is authorized to exercise corporate trust powers.

  Yes.
 

2.  Affiliations with Obligor.
 

  If the obligor is an affiliate of the trustee, describe each such affiliation.
 

  None.
 

16.  List of Exhibits.
 

  Exhibits identified in parentheses below, on file with the Commission, are incorporated herein by reference as an exhibit hereto, pursuant to
Rule 7a-29 under the Trust Indenture Act of 1939 (the “Act”) and 17 C.F.R. 229.10(d).

 1.  A copy of the Organization Certificate of The Bank of New York Mellon (formerly known as The Bank of New York, itself formerly Irving Trust
Company) as now in effect, which contains the authority to commence business and a grant of powers to exercise corporate trust powers.
(Exhibit 1 to Amendment No. 1 to Form T-1 filed with Registration Statement No. 33-6215, Exhibits 1a and 1b to Form T-1 filed with
Registration Statement No. 33-21672, Exhibit 1 to Form T-1 filed with Registration Statement No. 33-29637, Exhibit 1 to Form T-1 filed with
Registration Statement No. 333-121195 and Exhibit 1 to Form T-1 filed with Registration Statement No. 333-152735).
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 4.  A copy of the existing By-laws of the Trustee. (Exhibit 4 to Form T-1 filed with Registration Statement No. 333-154173).
 

 6.  The consent of the Trustee required by Section 321(b) of the Act (Exhibit 6 to Form T-1 filed with Registration Statement No. 333-152735).
 

 7.  A copy of the latest report of condition of the Trustee published pursuant to law or to the requirements of its supervising or examining authority.
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SIGNATURE

     Pursuant to the requirements of the Act, the Trustee, The Bank of New York Mellon, a corporation organized and existing under the laws of the State of
New York, has duly caused this statement of eligibility to be signed on its behalf by the undersigned, thereunto duly authorized, all in The City of New York,
and State of New York, on the 20th day of January, 2010.
     
 THE BANK OF NEW YORK MELLON

  

 By:  /S/ CHERYL CLARKE   
  Name:  CHERYL CLARKE  
  Title:  VICE PRESIDENT  
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EXHIBIT 7

Consolidated Report of Condition of

THE BANK OF NEW YORK MELLON

of One Wall Street, New York, N.Y. 10286
And Foreign and Domestic Subsidiaries,

a member of the Federal Reserve System, at the close of business June 30, 2009, published in accordance with a call made by the Federal Reserve Bank of
this District pursuant to the provisions of the Federal Reserve Act.
     
  Dollar Amounts In Thousands  
ASSETS     
Cash and balances due from depository institutions:     

Noninterest-bearing balances and currency and coin   3,228,000 
Interest-bearing balances   56,028,000 

Securities:     
Held-to-maturity securities   6,782,000 
Available-for-sale securities   39,436,000 

Federal funds sold and securities purchased under agreements to resell:     
Federal funds sold in domestic offices   1,319,000 
Securities purchased under agreements to resell   50,000 

Loans and lease financing receivables:     
Loans and leases held for sale   0 
Loans and leases, net of unearned income   29,318,000 
LESS: Allowance for loan and lease losses   414,000 
Loans and leases, net of unearned income and allowance   28,904,000 

Trading assets   6,282,000 
Premises and fixed assets (including capitalized leases)   1,115,000 
Other real estate owned   6,000 
Investments in unconsolidated subsidiaries and associated companies   830,000 
Direct and indirect investments in real estate ventures   0 
Intangible assets:     

Goodwill   4,949,000 
Other intangible assets   1,514,000 

 



 

     
  Dollar Amounts In Thousands  
Other assets   11,560,000 
   

 
 

Total assets   162,003,000 
   

 

 

     
LIABILITIES     
Deposits:     

In domestic offices   57,327,000 
Noninterest-bearing   32,885,000 
Interest-bearing   24,442,000 
In foreign offices, Edge and Agreement subsidiaries, and IBFs   74,161,000 
Noninterest-bearing   2,846,000 
Interest-bearing   71,315,000 

Federal funds purchased and securities sold under agreements to repurchase:     
Federal funds purchased in domestic offices   414,000 
Securities sold under agreements to repurchase   13,000 

Trading liabilities   6,144,000 
Other borrowed money: (includes mortgage indebtedness and obligations under capitalized leases)   2,695,000 
Not applicable     
Not applicable     
Subordinated notes and debentures   3,490,000 
Other liabilities   5,064,000 
   

 
 

Total liabilities   149,308,000 
   

 

 

     
EQUITY CAPITAL     
Perpetual preferred stock and related surplus   0 
Common stock   1,135,000 
Surplus (exclude all surplus related to preferred stock)   8,297,000 
Retained earnings   7,991,000 
Accumulated other comprehensive income   -5,097,000 
Other equity capital components   0 
Total bank equity capital   12,326,000 
Noncontrolling (minority) interests in consolidated subsidiaries   369,000 
Total equity capital   12,695,000 
   

 
 

Total liabilities and equity capital   162,003,000 
   

 

 

 



 

     I, Thomas P. Gibbons, Chief Financial Officer of the above-named bank do hereby declare that this Report of Condition is true and correct to the best of
my knowledge and belief.

Thomas P. Gibbons,          
Chief Financial Officer          

     We, the undersigned directors, attest to the correctness of this statement of resources and liabilities. We declare that it has been examined by us, and to the
best of our knowledge and belief has been prepared in conformance with the instructions and is true and correct.
   

 

]
 

Gerald L. Hassell  
Robert P. Kelly Directors
Catherine A. Rein  

 


